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United States Government

NATIONAL LABOR RELATIONS BOARD

- OFFICE OF THE GENERAL COUNSEL

Washington, D.C. 20570

April 14, 2016

Mark J. Langer, Esquire
Clerk of the Court
U. S. Court of Appeals
for the District of Columbia Circuit
E. Barrett Prettyman U.S. Courthouse
333 Constitution Avenue, NW, Room 5423
Washington, DC 20001-2866

Re: Durham School Services, L.P. v. NLRB
D.C. Cir No. 16-1074
Board Case No. 32-CA-165556

Dear Mr. Langer:

I am enclosing a ¢ertified copy of the agency record in this case. I am
serving a copy of the certified list of its contents on the counsel named below.

y
Very.truly yours,

v p hee bon /Q‘S ; ( |
Linda Dreeben
Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC 20570
(202) 273-2960

Encls.
cc: Amanda A. Sonneborn, Esq.
Brian Stolzenbach, Esq.



USCA Case #16-1074  Document #1638%%30 Filed: 09/36/2016  Page 5 of 593

USCA Case #16-1074  Document #1608649 Filed: 04/14/2016 Page2of 9

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

DURHAM SCHOOL SERVICES, L.P. ’
Petitioner
v. No. 16-1074

NATIONAL LABOR RELATIONS BOARD

R T e A P g L

N Respondent

CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD
Pursuant to authority delegated in Section 102.115 of the National Labor

Relatioﬁ,;; Board’s Rules and Regulations, 29 C.F.R. § 102.115, I certify that the list

below fully describes all documents, transcripts of testimony, exhibits, and other

material constituting the record before the Bq‘ard in Durham School Services, L.P. and

Case No. 32-CA-1 65556, which took notice of the record in Case No. 32-RC-150090.

32-RC-150090

VOLUME I- Transcript of Hearing Pages
06.02.15 - 06.05.15 and 06.09.15 - 1-783

VOLUME II- Board Exhibits
1(a-g)

Employer Exhibits
1-35

Union Exhibits
1-4



~

USCA Case #16-1074  Document #1638%%8 Filed: 09/36/2016

USCA Case #16-1074  Document #1608649 Filed: 04/14/2016

VOLUMEIII-  Pleadings

Date Document )

04.14.15 Petition

04.20.15 Notice of Election

04.20.15 Stipulated Election Agreement

05.08.15 Tally of Ballots

05.15.15 Employer’s (Durham School Services, L.P.)
Objections to Conduct Affecting Results of
Election

05.19.15 Order Directing Hearing and Notice of Hearing:
on Objections

05.22.15 Employer’s (Durham School Services, L.P.)
Renewed, Corrected and Modified Request to
Reschedule Hearing (with attachments)

05.22.15 Regional Director’s Letter denying request for
postponement

05.22.15 Employer’s (Durham School Services, L.P.)
Renewed and Modified Request to Reschedule
Hearing for Good Cause for Only One Day
(with attachments)

05.27.15 Regional Director’s Order Rescheduling Hearing

(

06.12.15 Employer’s (Durham School Services, L.P.)
Motion for Extension of Time

06.12.15 Hearing Officer’s Letter granting extension of time
to file post-hearing briefs

06.16.15 Charging Party’s (Local 853) Post Hearing Brief

Page 6 of 593

Page 3of 9

Pages

1

1-4

1-15

1-2

1-10

1

1-34
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06.18.15 Employer’s (Durham School Services, L. P.)
Post Hearing Brief on Objections to Elections

06.18.15 Charging Party’s (Local 853) Pre-Election
Hearing Brief

06.30.15 Hearing Officer’s Report on Objections.

07.14.15 Employer’s (Durham School Services, L.P.)
Exceptions to the Hearing Officer’s Official
Réport on Objections

07.14.15 Employer’s (Durham School Services, L.P.)
Brief in Support of Exceptions to the Hearing
Officer’s Official Report on Objections

07.21.15 Chatging Party’s (Lecal 853) Answer to
Employer’s Exceptions

07.29.15 Decision and Certification of Representative

08.12.15 Employer’s (Durham School Services, L.P.)
Request for Review

08.19.15 Union’s (Local 853) Statement in Opposition
Opposition to Request for Review

11.4.15 Board’s Order
32-CA-165556

12.04.15 Charge

12.21.15 Complaint and Notice of Hearing

01.04.16 Answer to Complaint

01.11.16 General Counsel’s Motion for Summary Judgment

(with attachments)

Page 7 of 593

Page 4 of 9

1-42

1-34

1-15

1-47

1-39

1-13

1-51

1-44

1-2
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01.13.16 Order Transferring Proceeding to the Board and 1
Notice to Show Cause
01.27.16 Employer’s (Durham School Services, L.P.) Motion
in Opposition of Motion of Summary Judgment 1-1128
(with attachments)
02.19.16 Decision and Order (363 NLRB No. 129) 1-3

April 14, 2016

Gary W. Sﬁhners '

Executive Secretary

National Labor Relations Board
1015 Half Street SE
Washington, DC 20570

(202) 273-2960
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CHRONOLOGICAL LIST OF RELEVANT DOCKET ENTRIES

Date

04.14.15
04.20.15
04.20.15
05.08.15

05.15.15

05.19.15

05.22.15

05.22.15

05.22.15

05.27.15
06.05.15
06.09.15

06.12.15

In the Matter of: Durham School Services, L.P.
Board Case Nos. 32-CA-165556 and 32-RC-150090

Documents

32-RC-150090

Petition

Notice of Election
Stipulated Election Agreement
Tally of Ballots

Employer’s (Durham School Services, L.P.) Objections to
Conduct Affecting Results of Election

Order Directing Hearing and Notice of Hearing on Objections
Employer’s (Durham School Services, L.P.) Renewed,
Corrected and Modified Request to Reschedule

Hearing (with attachments)

Regional Director’s Letter denying request for postponement
Employer’s (Durham School Services, L.P.) Renewed and
Modified Request to Reschedule Hearing for Good Cause for
Only One Day (with attachments)

Regional Director’s Order Rescheduling Hearing:

Hearing Opened

Hearing Closed

Employer’s (Durham School Services, L.P.) Motion for
Extension of Time
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06.12.15 Hearing Officer’s Letter granting extension of time to file
post-hearing briefs

06.16.15 Charging Party’s (Local 853) Post Hearing Brief

06.18.15 Employer’s (Durham S;:hool Services, L. P.) Post Hearing

06.18.15 Charging Party’s (Teamsters Local 853) Pre-Election
Hearing Brief

06.30.15 Hearing Officer’s Report on Objections

07.14.15 Employer’s (Durham School Services, L.P.) Exceptionis to

the Hearing Officer’s Official Report on Objections

07.14.15 Employer’s (Durham School Services, L.P.) Briefin
Support of Exceptions to the Hearing Officer’s
Official Report on Objections

07.21.15 Charging Party’s (Local 853) Answer to Employer’s Exceptions
07.29.15 Decision and Certification of Representative

08.12.15 Employer’s (Durham School Services, L.P.) Request for Review
08.19.15 Charging Party’s (Local 853) Statement in Opposition to

Request for Review

32-CA-165556

12.04.15 Charge

12.21.15 Complaint and Notice of Hearing

01.04.16 Answer to Complaint

01.11.16 ‘General Counsel’s Motion for Summary Judgment

(with attachments)

01.13.16 ‘Order Transferring Proceeding to the Board and
Noticeto Show Cause
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I

01.27.16 Respondent’s (Durham-School Services, L.P.) Motion in
Opposition of Motion of Summary Judgment (with attachments),

02.19.16 Decision and Order (363 NLRB No. 129)
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'UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

DURHAM SCHOOL SERVICES, L.P. )
Petitioner ;
v. ; No. 16-1074
NATIONAL LABOR RELATIONS BOARD %
Respondent g
CERTIFICATE OF SERVICE

I hereby certify that on April 14, 2016, 1 electronically filed the foregoing
document with the Clerk of the Court for the United States Court of Appeals for the
District of Columbia Circuit by using the CM/ECF system. I certify that the
foregoing document will be served via the CM/ECF system on the following
counsel, who are registered CM/ECF users:

Amanda A. Sonneborn, Esq.
Michael Stolzenbach, Esq.
Seyfarth Shaw LLP '

131 Dearborn Street, Suite 2400
Chicago, IL, 60603

/s/ 1iinda Dreeben

Linda Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, S.E.

Washington, D.C. 20570

Dated at Washington, D.C.
this [4th day of April 2016
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FORM NLRB-502 (RC)
{4-15)
UNITED STATES GOVERNMENT 0O NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD Casa No. Date Filed
RC PETITION 32-RC-150090 04/14/2015

INSTRUCTIONS: Unless e-Flied using the Agency's website, www.nlrb.gov, submit an original of this Patition to an NLRB office in tha Region
in which the employer concemed is focated. The petition must be accempanied by both a showing of interest {see 6b below) and a certificate
of service showling service on the employer and all other partles named in the petition of: (1} the petition; (2) Statement of Position form
{Form NLRB-505); and (3) Description of Representation Case Procedures {Form NLRB 4812). The showing of interest should only be filed
with the NLRB and should not be served on the employer or any other party. )

1. PURPOSE OF THIS PETITION: RC-CERTIFICATION OF REPRESENTATIVE - A substantial number of employees wish to ba représented for purposes of collective

bargalning by Petitioner and Pelitioner desires to be cerlified as representative of the employees. The Petitioner allsges that the following circumstances exlst and
psts that the Natlonal Labor Relations Board procesd under |ts proper authority pursuant io Section 9 of tha Mational Labor Relatlions Act.
2a. Name of Employsr 2b. Address{es) of Establishment(s) involved {Street and number, cily, State, ZIP cods)
Durham School Services 27577 Industrial Blvd., Suite A, Hayward, CA 84545 & 72 Rickenbacker Circle, Suite A, Livermore, CA 94551
Ja. Employer Representative — Name and Title ab. Address {If same as 2b - stale same)
Ronald Mahler, General Manager same
3c. Tel. No. 3. Cell No. 3a. Fax No. 31. E-Mail Address
(510) 887-8005 (510) B87-6336 mahler@durhamschoolsarvices.com
4a. Typn of Establishment (Factory, mine, wholesaler, eic.} | 4b. Principal product or senvice 5a. City and State where unit Is jocated:
Transportation provider Transportation service Hayward, CA and Livermore, CA
5b, Description of Unit Involved 8a. No. of Employees In Unit;
Included: All fulltime and regular part-time routers, payroll department employees, office administrators and (6
dispatchers 6b. Do a substaniial number (30%
Excluded: ) . . or more) of the employess in the
* All guards, supervisors and managers.as defined by the Act. unit wish to be rapresented by the
Petitioner? Yes No

Check One: v’ | 7a. Request for recognition as Bargaining Representative was made on (Date) by this pefition  and Employer declined recognitian on of about
. {Dats) (I no reply received, 5o slate).
7h. Petitoner Is currently recognized as Bargaining Representative and desires cenlfication under the Act.

Ba. Hams of Recognized or Certifind Bargalnlng Agent (/¥ rene, =0 stals). Bb. Address
None,
8c. Tel No. Bd Call No. Bo. Fax No. 81, E-Mail Address
Bg. Affiliation, if any ' Bh. Date of Recognition or Cerification 8l. Expiration Date of Current or Most Recemt

Cantract, if any (Month, Day. Yoar)

9, Is there row a strike of picksting at the Empioyer's astablishment(s) involved? hjn If so, approximalely how many amployees are participating?
{Name of fabor organizalion) , has plcketed the Employer since (Month, Day, Year)

10. Organizations or individuals other than Pelitioner and those named in ilams 8 and 9, which have daimed recognition as representatives and other orgenizations and individuals
known to have a representative [nterest in any empioyeas in the unit described In Hem 5b above. (I none, so stals)

None.

10a. Nama 10b. Address 10c. Tel, No. 10d, Cell No.

1De, Fax No, 10f. E-Mail Address
11, Election Detalls: if the NLRE conducls an election In this matter, stale your posillon with faspectto | 11a, Etection Type:[v_]Manual pil [ JMixed ManuatiMail
any such election.

11b. Election Date{s): 11c. Election Time(s): 11d. Election Location(s): o
April 17, 2015 9:30 a.m. - 9:45 a.m. & 11:00 a.m. - 11:30 a.m. | Employer's break rooms al Livermore and Hayward facilities

q2&. Full Hama of Petitioner (Including local neme and huimber) 12b. Address (street and number, city, stale, and ZIP code)
Teamsters Local 853 2100 Merced Streal, San Leandro, CA $4577.3247

12¢. Full name of national or intemational labor arganization of which Petitoner is an affiliate or constituent (if none, so stale)
international Brotherhood of Teamsters

12d. Ted No. 12e. Cell No. 121, Fax No. 12q. E-Mail Address
{510) 746-3311 {510) 978-0282 (510) 895-6853 rsmith@leamsters853.org
13. Represantative of the Patitioner who will accept service of all papars for purposes of the representation procesding. -
13a, Nama and Titie (=1 13b. Addrass (street and number, cily, slate, and ZIP code}
Dalisai Nisperos, Altorney e o asams = wac0
13¢. Tel No, 134, Cell No. 13a. Fax No. 131. E-Mad Address
{510) 625-9700 (510) 625-8275 dnisperos@bessontayer.com
1 declars that | have read the above petltion and that the statements are true to the bast of my knowledge and belief.
Name (Prnf) Sugnalg; - : Trie Da}a
Dalisai S. Nisperos o CFE g ?7 273 | Attorney lor Pelilioner April 14, 2015
WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT {U.S5. CODE, TITLE 18, SECTION 1001}
PRIVACY ACT STATEMENT

Soficilation of the infemsation or this fom is authorized by the National Labor Relations Act (NLRA), 20 UL.S.C. § 151 ef seq. The principal use of the information i3 10 assist the National Labor
Relations Soand (NLRB} in processing rapresentation and related proceedings of litgation. The routine uses for the information are fully set fosth in the Faderal Re_gislar, 7_1 Faq. Reg. 74942-
43 (Dec. 13,2006}, The NLRB wil hurther explain these uses upon request. Disclosure of this information to the NLRB Is voluntary; howaver, failure lo supply the information will cause the
NLRB to decline to invoke its processes.

10



USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 14 of 593

Form NLRB-707
{4-2015)

United States of America
National Labor Relations Board

NOTICE OF ELECTION

PURPOSE OF ELECTION: This election is to determine the representative, if any, desired by the eligible
employees for purposes of collective bargaining with their employer. A majority of the valid ballots cast will
determine the results of the election. Only one valid representation election may be held in a 12-month period.

SECRET BALLOT: The election will be by SECRET ballot under the supervision of the Regional Director of the
National Labor Relations Board (NLRB). A sample of the official ballot is shown on the next page of this Notice.
Voters will be allowed to vote without interference, restraint, or coercion, Electioneering will not be permitted
at or near the polling place. Violations of these rules should be reported immediately to an NLRB agent. Your
attention is called to Section 12 of the National Labor Relations Act which provides: ANY PERSON WHO SHALL
WILLFULLY RESIST, PREVENT, IMPEDE, OR INTERFERE WITH ANY MEMBER OF THE BOARD OR ANY OF ITS AGENTS
OR AGENCIES IN THE PERFORMANCE OF DUTIES PURSUANT TO THIS ACT SHALL BE PUNISHED BY A FINE OF NOT
MORE THAN $5,000 OR BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BOTH.

ELIGIBILITY RULES: Employees eligible to vote are those described under the VOTING UNIT on the next page and
include employees who did not work during the designated payroll period because they were ill or on vacation
or temporarily laid off, and also include employees in the military service of the United States who appear in
person at the polls. Employees who have quit or been discharged for cause since the designated payroll period
and wheo have not been rehired or reinstated prior to the date of this election are not eligible to vote.

SPECIAL ASSISTANCE: Any employee or other participant in this election who has a handicap or needs special
assistance such as a sign language interpreter to participate in this election should notify an NLRB Office as soon
as possible and request the necessary assistance.

PROCESS CGF VOTING: Upon arrival at the voting place, voters should proceed to the Board agent and identify
themselves by stating their name. The Board agent will hand a ballot to each eligible voter. Voters will enter the
voting booth and mark their ballot in secret. DO NOT SIGN YOUR BALLOT. Fold the ballot before leaving the
voting booth, then personally deposit it in a ballot box under the supervision of the Board agent and leave the
polling area.

CHALLENGE OF VOTERS: If your eligibility to vote is challenged, you will be allowed to vote a challenged ballot.
Although you may believe you are eligible to vote, the polling area is not the place to resolve the issue. Give the
Board agent your name and any other information you are asked to provide. After you receive a ballot, go to the
voting booth, mark your ballot and fold it so as to keep the mark secret. DO NOT SIGN YOUR BALLOT. Return to
the Board agent who will ask you to place your ballot in a challenge envelope, seal the envelope, place it in the
ballot box, and leave the polling area. Your eligibility will be resolved later, if necessary.

AUTHORIZED CBSERVERS: Each party may designate an equal number of observers, this number to be
determined by the NLRB. These observers {a) act as checkers at the voting place and at the counting of ballots;
(b} assist in identifying voters; (c) challenge voters and ballots; and (d) otherwise assist the NLRB.

WARNING: This is the only official notice of this election and must not be defaced by anyone. Any markings that you may
see on any sample ballot or anywhere on this notice have been made by someone other than the National Labor
Relations Board, and have not been put there by the National Labor Relations Board. The National Labor Relations
Board is an agency of the United States Government, and does not endorse any choice in the election,

11
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Form NLRB-707

United States of America
National Labor Relations Board

NOTICE OF ELECTION

VOTING UNIT

EMPLOYEES ELIGIBLE TO VOTE:

Those eligible to vote are: All full-time and regular part-time routers, payroll department employees,
administrative employees, and dispatchers employed by the Employer at its facilities located at 27577
Industrial Boulevard, Suite A, Hayward, California and 72 Rickenbacker Circle, Suite A, Livermore, California,
during the payroll period ending April 12, 2015.

EMPLOYEES NOT ELIGIBLE TO VOTE:
Those not eligible to vote are: Employees represented by a labor organization, professional employees,
confidential employees, managers, guards, and supervisors as defined by the Act.

DATE, TIME AND PLACE OF ELECTION

Friday, May 8, 2015 9:30 a.m. to 9:45 a.m. Employer’s premises
. Break room
72 Rickenbacker Circle, Suite A,
Livermore, California

Friday, May 8, 2015 11:00 a.m. to 11:30 a.m. Employer's premises
Break room
27557 Industrial Blvd., Suite A
Hayward, California

EMPLOYEES FREE TO VOTE AT ANY TIME THE POLLS ARE OPEN.

ALL BALLOTS WILL BE COUNTED IMMEDIATELY AFTER THE CONCLUSION OF THE LAST
VOTING SESSION.

WARNING: This is the only official notice of this election and must not be defaced by anyone. Any markings that you may
see on any sample ballot or anywhere on this notice have been made by someone other than the National Labor
Relations Board, and have not been put there by the National Labor Relations Board. The National Laber Relations
Board is an agency of the United States Government, and does not endorse any choice in the election.

12
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Form NLRB-707
{4-2015}

United States of America
National Labor Relations Board

NOTICE OF ELECTION

UNITED STATES OF AMERICA

National Labor Relations Board
32-RC-150090

OFFICIAL SECRET BALLOT (SAMPLE)
For certain employees ofd” &
DURHAM SCHOOL SERVICES, ByP.
Do you wish {o be represented for purpos“g% of colleﬁ?@argaining by
TEAMSTERS L.OCAL ggs?iigf%&NArr%NAL
BROTHERHOOD OF TEAMSTERS, c‘ﬁ@ﬁ%e TO WIN?

DO NOF'SIGN THIS BALLOT. Fold and drop in the ballot box.
i you spoj%;lﬁé%l&ﬁ return it to the Board Agent for a new one,

The Mational Labor Rela 6%’? Beard gé’és not endorse any cheice in this election. Any markings that you may see on any
samplgéga! ogb ave not been put there by the Naticnal Labor Relations Board.

WARNING: This is the only official notice of this election and must not be defaced by anyone. Any markings that you may
see on any sample ballot or anywhere on this notice have been made by someone other than the National Labor

Relations Board, and have not been put there by the National Labor Relations Board. The National Labor Relations
Board is an agency of the United States Govermment, and does not endorse any choice in the election.
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Form NLRB-707
{4-2015)

United States of America
National Labor Relations Board

NOTICE OF ELECTION

RIGHTS OF EMPLOYEES - FEDERAL LAW GIVES YOU THE RIGHT TO:
s Form, join, or assist a union
» Choose representatives to bargain with your employer on your behalf
s Act together with other employees for your benefit and protection
s Choose not to engage in any of these protected activities
» In a State where such agreements are permitted, the Union and Employer may enter into a lawful union-
security agreement requiring employees to pay periodic dues and initiation fees. Nonmembers who inform
the Union that they object to the use of their payments for nonrepresentational purposes may be required
to pay only their share of the Union's costs of representational activities (such as collective bargaining,
contract administration, and grievance adjustment).

It is the responsibility of the National Labor Relations Board to protect employees
in the exercise of these rights.

The Board wants all eligible voters to be fully informed about their rights under Federal law and wants both
Employers and Unions to know what is expected of them when it holds an election.

If agents of either Unions or Employers interfere with your right to a free, fair, and honest election the election

can be set aside by the Board. When appropriate, the Board provides other remedies, such as reinstatement for
employees fired for exercising their rights, including backpay from the party responsible for their discharge.

The following are examples of conduct that interfere with the rights of employees
and may result in setting aside of the election:

e Threatening loss of jobs or benefits by an Employer or a Union

* Promising or granting promotions, pay raises, or other benefits, to influence an employee's vote by a
party capable of carrying out such promises

e An Employer firing employees to discourage or encourage union activity or a Union causing them to be
fired to encourage union activity

s Making campaign speeches to assembled groups of employees on company time where attendance is
mandatory, within the 24-hour period before the mail ballots are dispatched

s Incitement by either an Employer or a Union of racial or religious prejudice by inflammatory appeals

» Threatening physical force or violence to employees by a Union or an Employer to influence their votes

The National Labor Relations Board protects your right to a free choice.

Improper conduct will not be permitted. All parties are expected to cooperate fully with this Agency in
maintaining basic principles of a fair election as required by law.

Anyone with a question about the election may contact the NLRB Office at (510}637-3300 or visit
the NLRB website www .nlrb.gov for assistance.

WARNING: This is the only official notice of this election and must not be defaced by anyone. Any markings that you may
see on any sample ballot or anywhere on this notice have been made by someone other than the National Labor
Relations Board, and have not been put there by the National Labor Relations Board. The National Labor Relations
Board is an agency of the United States Government, and does not endorse any choice in the election.
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

STIPULATED ELECTION AGREEMENT

Durham School Services, L.P. Case 32-RC-150090

The parties AGREE AS FOLLOWS:

1. PROCEDURAL MATTERS. The parties waive their right to a hearing and agree that
any notice of hearing previously issued in this matter is withdrawn, that the petition is amended
to conform to this Agreement, and that the record of this case shall include this Agreement and
be governed by the Board's Rules and Regulations.

2. COMMERCE. The Employer is engaged in commerce within the meaning of Section
2(6) and (7) of the National Labor Relations Act and a guestion affecting commerce has arisen
concerning the representation of employees within the meaning of Section 9(c).

Durham School Services, L.P., a Delaware corporation with an office and place of
business in Hayward, California, is engaged in the business of providing transportation
services. During the past twelve months, the Employer derived gross revenues in
excess of $250,000, and purchased and received goods or services valued in excess of
$5,000 which originated outside the State of California,

3. LABOR ORGANIZATION. The Petitioner is an organization in which employees
participate, and which exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions
of work and is a labor organization within the meaning of Section 2(5) of the Act.

4. ELECTION. A secret-ballot election under the Board's Rules and Regulations shall
be held under the supervision of the Regional Director on the date and at the hours and places
specified below.

DATE: Friday, May 8, 2015 HOURS: 9:30 AM to 9:45 AM
PLACE: Employer’s premises
Break room

72 Rickenbacker Circle, Suite A
Livermore, CA 94551

DATE: Friday, May 8, 2015 HOURS: 11:00 AM to 11:30 AM
PLACE: Employer's premises

Break room

27577 Industrial Boulevard, Suite A

Hayward, CA 94545

If the election is postponed or canceled, the Regional Director, in his or her discretion, may
reschedule the date, time, and place of the election.

Initials:
Case 32-RC-150090 Page 1
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5. UNIT AND ELIGIBLE VOTERS. The following unit is appropriate for the purposes of
collective bargaining within the meaning of Section S(b) of the Act:

All full-time and regular part-time routers, payroll department employees,
administrative emplioyees, and dispatchers employed by the Employer at its
facilities located at 27577 Industrial Boulevard, Suite A, Haywartd, California and
72 Rickenbacker Circle, Suite A, Livermore, California; excluding employees
represented by a labor organization, professional employees, confidential
employees, managers, guards, and supervisors as defined by the Act.

Those eligible to vote in the election are employees in the above unit who were employed
during the payroll period ending April 12, 2015, including employees who did not work during
that period because they were ill, on vacation, or were temporarily laid off.

Employees engaged in any economic strike, who have retained their status as strikers and who
have not been permanently replaced are also eligible to vote. In addition, employees engaged in
an economic strike which commenced less than 12 months before the election date, who have
retained their status as strikers but who have been permanently replaced, as well as their
replacements are eligible to vote. Employees who are otherwise eligible but who are in the
military services of the United States may vote if they appear in person at the polls.

Ineligible to vote are (1) employees who have quit or been discharged for cause after the
designated payroll period for eligibility, (2) employees engaged in a strike who have been
discharged for cause since the commencement thereof and who have not been rehired or
reinstated before the election date, and (3) employees engaged in an economic strike which
began more than 12 months before the election date who have been permanently replaced.

6. VOTER LIST. Within 2 business days after the Regional Director has approved this
Agreement, the Employer must provide to the Regional Director and all of the other parties a
voter list of the full names, work locations, shifts, job classifications, and contact information
(including home addresses, available personal email addresses, and available personal home
and cellular telephone numbers) of all eligible voters. The Employer must also include, in a
separate section of that list, the same information for those individuals whom the parties have
agreed should be permitted to vote subject to challenge. The list must be filed in common,
everyday electronic file formats that can be searched. Unless otherwise agreed to by the
parties, the list must be provided in a table in a Microsoft Word file (.doc or docx) or a file that is
compatible with Microsoft Word (.doc or docx). The first column of the list must begin with each
employee’s [ast name and the list must be alphabetized {(overall or by department) by last name.
The font size of the list must be the equivalent of Times New Roman 10 or larger. That font
does not need to be used but the font must be that size or larger. When feasible, the list must
be filed electronically with the Regional Director and served electronically on the parties. The
Employer must file with the Regional Director a certificate of service of the list on all parties.

7. THE BALLOT. The Regional Director, in his or her discretion, will decide the
language(s) to be used on the election ballot. All parties should notify the Region as soon as
possible of the need to have the Notice of Election and/or ballots translated.

The question on the ballot will be “Do you wish to be represented for purposes of collective
bargaining by TEAMSTERS LOCAL 853, INTERNATIONAL BROTHERHOQOD OF
TEAMSTERS, CHANGE TO WIN? The choices on the ballot will be "Yes" or "No"

8. NOTICE OF ELECTION. The Regional Director, in his or her discretion, will decide
the language(s) to be used on the Notice of Election. The Employer must post copies of the
Notice of Election in conspicuous places, including all places where nofices to employees in the
unit are customarily posted, at least three (3) full working days prior to 12:01 a.m. of the day of

Initials:
Case 32-RC-150090 Page 2
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the election. The Employer must also distribute the Notice of Election electronically, if the
Employer customarily communicates with employees in the unit electronically. Failure to post or
distribute the Notice of Election as required shall be grounds for setting aside the election
whenever proper and timely objections are filed.

9. ACCOMMODATIONS REQUIRED. All parties should notify the Region as soon as
possible of any voters, potential voters, or other participants in this election who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and
29 C.F.R. 100.503, and who in order to participate in the election need appropriate auxiliary
aids, as defined in 29 C.F.R. 100.503, and request the necessary assistance,

10. OBSERVERS. Each party may station an equal number of authorized,
nonsupervisory-employee observers at the polling places to assist in the election, to challenge
the eligibility of voters, and to verify the tally.

11. TALLY OF BALLOTS. Upon conclusion of the election, the ballots will be counted
and a tally of ballots prepared and immediately made available to the parties.

12. POSTELECTION AND RUNOFF PROCEDURES. All procedures after the ballots
are counted shall conform with the Board's Rules and Regulations.

TEAMSTERS LOCAL 853, INTERNATIONAL

BROTHERHOCD OF TEAMSTERS,

DURHAM SCHOOL SERVICES, L. P. CHANGE TO WIN
(Employer) (Petitioner)
By _/sfJames N. Foster, Jr. 41715 By /s/ Dalisai Nisperos 41715
(Name) (Date) {(Name) (Date)

Recommended: /s/ Nicholas L. Tsiliacos
NICHOLAS L. TSILIACOS, Field Examiner
(Date) 4/17115

Date approved: 4/20/15

/s!/ George Velastegui
Regional Director, Region 32
National l.abor Relations Board
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(12.92) ( UNITED STATES OF AMERICA {
 NATIONAL LABOR RELATIONS BOARD

Date Filed
DURHAM SCHOOL SERVICES, L.P. 32-RC-150090 4{14/2015
Case No.
Employer Dale Issued 5/8/2015
and
Type of Election (it applicable chack
TEAMSTERS LOCAL 853, INTERNATIONAL {Check one:) elther or both:}
BROTHERHOOD OF TEAMSTERS, CHANGE 70 WIN ® Stipulation O 8(b) {7
D) Board Direction 0 Mail Baliot
Petitioner O Consent Agreement
O RD Direction
Incumbent Union {Code)

TALLY OF BALLOTS

The undersigned agent of the Regional ‘Direclar certilies that tha results of the tabulation of ballots
cast in the election held in the above case, and concluded on the dale-indicated above, were as follows:

1. Approximate number of eligible volers —h

2. Number of Void ballots ___ﬁL__

‘Petitioner j’
3. Number of. Votes cast for _
4. Number of Voles cast for
5. Number of Votes cast for _
6. Number of Vates cast against participating labor organization(g) __)?__..._

7. Number of Valid votes counted {sum of 3, 4, 5. and 6)

- o
B. Number of Challenged ballots

9. Number of Valid voles:counted plus challenged ballots {sum of 7 and B) ;C

10. Challenges/re {nol) sufficient in numberta:altect the resulls of the election.

11. A majority o id4ctes counted plus challenged ballots (Hem @Fﬁfbeen cast for Petitioner
For the Regional Director ___-.%EL\
4

The undersigned acted as authorized observers in ihe counling,'-and.tabplating of ballots indicated above.,
We hereby cartify that the counting and tabutating were lairly and accurately done, that the secrecy of the
"bailots was maintained, and that the resuits were as indicated above: We also acknowledge service of this tally,

For Durham School Services- For Teamsters Local 853

by 2 RS Xy

For . . For

GO U.S. GOVERNMENT PRINTING OFFICE: 2006-331-813
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UNITED STATES OF AMERICA.
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32
DURHAM SCHOOL SERVICES, L.P.
Employer
and Case No. 32-RC-150090

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 853

Peiitioner

EMPLOYER’S OBJECTIONS TO CONDUCT
AFFECTING THE RESULT OF THE ELECTION

COMES NOW the Employer, Durham School Services, L.P., (“Employer” and/or
“Company™), pursuant to §102.69 of the National Labor Relations Board, Rules and Regulations
and Statements and Procedure and herewith files its Objections to Conduct Affecting the Results
of the Election in the above matter.

The reasons for the Employer’s objections are as follows:

1. A Board conducted Election was held at the Employer’s customer service centexs
in Livermore, California and Hayward, California on May 8, 2015.

2, The polls were open from 9:30 am. to 9:45 a.m. at the Livermore Customer
Service Center and from 11:00 a.m. to 11:30 a.m. at the Employer’s Hayward Customer Service
Center.

3. Upon the conclusion of the election, the Board determined that 4 votes were cast
fot the peiitioning labor organization and 2 votes were cast against the petitioning labor

organization. There was 1 challenged ballot.
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4. Objection —1 -- The requisite laboratory conditions for a fair election were not
present for the May 8, 2015 election referenced above inasmuch as the pro-union coercive
conduct of a supervisor reasonably tended to interfere with the eligible voters® freedom of choice
in the election and materially affected the outcome of the election. Such conduct tainted the
election process.

5. Objection — 2 —~ The pro-unjon coercive conduct of a supervisor reasonably

tended to interfere with the employees’ freedom of choice whether to sign or not sign a union
authorization card. Such conduct tainted the election process.

6. Objection —3 -- The Union, through its agents and representatives, coerced and
threatened employees with being associated with unlawful activity by the exercise of a possible
ballot challenge by the Employer, even though the exercise of such right is both lawful and
protected. The objectionable conduct included the interference with the election by, among other
things, creating the intimidation of voters that casting a ballot against the Unjon was supportive
of unlawful acts and to avoid being associated with unlawful acts the employees needed to only
vote for the Union. These improper and interfering actions restrained employees in the exercise
of their rights and ook place in spite of the right by either patty to challenge ballots as part of the
NLRB election process.

7. Objection — 4 — The Union, through its agents and representatives, coerced and
intimidated employees into voting yes by advising employees that the Employer’s lawful

challenge was going to prevent pro-union employees from having the opportunity to exercise

their right to vote.
8. Objection — § — By these and other similar acts, the Union prevented a fair

election process from occurring consistent with the Act.

2150191 2
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WHEREFORE, the Employer respectfully requests the election conducted by the Region
on May 8, 2015, be set aside and that a second election be directed; and, if necessary, the
Employer requests a full hearing on its objection, to be conducted on the record, before a
Hearing Officer pursuant to Section 102.6%e) of the NLRB, Rules and Regulations and

Statements and Procedure.
Respectfully submitted,

McMAHON BERGER, P.C.

/8/ Geoffrey M. Gilbert
James N. Foster, Ir.
Geoffrey M. Gilbert
2730 North Ballas Rd, Suite 200
St. Louis, Missouri 63131-3039
Telephone: (314) 567-7350
Facsimile: {314) 567-5968

Attorneys for Employer

215019.] 3
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CERTIFICATE OF SERVICE

I hereby certify that on the 15™ day of May, 2015, a true and correct copy of the above
document was filed via electronically on the Board’s website with the following individual:

George Velastgui
Regional Director
National Labor Relations Board, Region 32
1301 Clay St., Suite 300N
Oakland, CA 94612-5224
{s/ Geoffrey M. Gitbert

I further certify that on the 15™ day of, May, a truc and correct copy of the above
document was served via electronic mail upon the following individuals:

Rodney Smith, Organizer

Teamsters Local 853

International Brotherhood of Teamsters
2100 Merced Street

San Leandro, CA 94577-3265
rsmith@teasmters853.org

Dalisai Nisperos

Beeson, Tayer & Bodine
483 Ninth Street, 2™ Floor
Oakland, CA 94607
dnisperos@beesontayer.com

[s/ Geoffrey M. Gilbert

2150191 4
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32
DURHAM SCHOOL SERVICES, L.P.
Employer
and Case No. 32-RC-150090

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, LOCAL 853

Petitioner

EMPLOYER’S WRITTEN OFFER OF PROOF
SUPPORTING ITS OBJECTIONS

COMES NOW the Employer, Durham School Services, L.P., (“Employer” and/or
“Company”), pursuant to §102.69(a) of the National Labor Relations Board, Rules and
Regulations and Statements and Procedure and herewith files its Written Offer to Support

its Objections to Conduct Affecting the Results of the Election in the above matter.

A, Candi Comandad, the Employer’s Router would, if called to testify, state
that :

1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, infer alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.

2. Dorton, prior to the filing of the Petition, used her supervisory status to
coerce and intimidate employees, including Comandad, into signing a
union authorization card. Dorton expressly told Comandad that she
needed to sign a card.
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3. Dorton, prior 1o the election threatened and coerced employees, including
Comandad inte voting in favor of being represented by the Union. Based
on comments made by Dorton, Comandad believed she would be
retaliated against if she did not support the Union.

4, Dorton as well Union representatives advised eligible voters that the
Employer was trying to deprive Dorton and Darlene Corley, two pro union
employees, the right to vote by challenging their ballots,

3. Dorton as well as Union representatives advised eligible voters that the
Employer’s tactic of challenging ballots was illegal and that to avoid being
associated with illegal conduct, employees needed to vote yes.

6. Comandad changed her to vote to a yes vote based on the conduct of
Dorton and the Union representatives.

7. Comandad felt intimidated by Dorton and was not able to freely exercise
her right to choose whether to sign a card or her right to vote for or against
union representation.

B. Corina Nelson, the Employer’s Human Resources representative would, if

called to testify, state that:

1. Comandad and Shirley Myers, the Employer’s billing representative, both
told Nelson that they felt coerced and intimidated by Dorton to sign a card
and vote in favor of being represented by the Union.

2. Comandad and Myers both advised Nelson that they were fearful of being
retaliated against by Myers if they did not vote in favor of being
represented by the Union.

3. Representatives of the Union actually view Dorton as a supervisor.

4. Comandad changed her vote based on Dorton’s conduct including, but not
limited to, her threatening and coercive behavior and Dorton’s statements
regarding the Employer’s decision to challenge certain ballots,
Comanadad’s sentiments are reflected in text messages to Nelson and
Mahler

C. Shirley Myers, the Employer’s billing representative would, if called to

testify, state that:

1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, inter alia, routinely

24




USCA Case #16-1074  Document #1638%%38 " Filed: 09/36/2016  Page 28 of 593

counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.

2. Dorton, prior to the filing of the Petition, used her supervisory status to
coerce and intimidate employees, including Myers, into signing a union
authorization card. Dorton advised Myers that she needed to sign a card.

3. Dorton, prior to the election, threatened and coerced employees, including
Myers into voting in favor of being represented by the Union. Myers
believed she would be retaliated against if she did not support the Union.

4, Dorton as well Union representatives advised eligible voiers that the
Employer was trying to deprive Dorton and Darlene Corley, two pro union
employees, the right to vote by challenging their ballots.

5. Dorton as well as Union representatives advised eligible voters that the
Employet’s tactic of challenging ballots was illegal and that to avoid being
associated with illegal conduct, employees needed to vote yes.

6. Myers felt intimidated by Dorton and was not able to freely exercise her
right to choose whether to sign a card or her right to vote for or against
union representation.

7. Myers changed her vote based on Dorton’s conduct including, but not

limited to, her threatening and coercive behavior and Dorton’s statements
regarding the Employer’s decision to challenge certain ballots.

D. Susan Robbins, the Employet’s payroll clerk in Livermore would, if called
to testify, state that;
1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as

defined under Section 2(11) of the Act in that Dorton, inter alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.

2. Dorton, prior to the filing of the Petition, vsed her supervisory status to

coerce and intimidate employees, including Myers and Comandad, into
signing a union authorization card.
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3. Dorton, prior to the election, threatened and coerced employees, including
Myers and Comandad into voting in favor of being represented by the
Union.

4, Dorton as well Union representatives advised eligible voters that the

Employer was trying to deprive Dorton and Darlene Corley, two pro union
employees, the right to vote by challenging their ballots.

5. Dorton as well as Union representatives advised eligible voters that the
Employer’s tactic of challenging ballots was illegal and that to avoid being
associated with illegal conduct, employees needed to vote yes.

6. Myers and Comandad felt intimidated by Dorton and was not able to
freely exercise her right to choose whether to sign a card or her right to
vote for or against union representation,

7. Comandad changed her vote based on Dorton’s conduct including, but not
[imited to, her threatening and coercive behavior and Dorton’s statements
regarding the Employer’s decision to challenge certain ballots.

E. Ron Mahler, the Employer’s General Manager would, if called to testify,
state that:

1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, infer alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.

2. Dorton exercises independent discretion on a daily basis in assigning and
directing the work of drivers. Dorton determines which drivers to utilize
to cover routes.

F. Paula 1/n/u, one of the Employer’s drivers and a member of the Union
would, if called to testify, state that:

1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, inter alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.
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2. Employees view Dorton as a supervisor.
3. Dorton disciplined Paula.
G. Debbie I/n/u, one of the Employer’s drivers and a member of the Union

would, if called to testify, state that:

L. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, infer alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility.

2. Employees view Dorton as a supervisor.

H. Adela Garcia, the Employer’s dispatcher would, if called to testify, state
that:

1. Michelle Dorton, the Employer’s Lead Dispatcher is a supervisor as
defined under Section 2(11) of the Act in that Dorton, inter alia, routinely
counsels employees regarding job performance, grants time off, uses
independent discretion in assigning work, uses independent discretion in
directing work and spends significant periods as the highest ranking
official of the Employer at the facility,

2. Employees view Dorton as a supervisor,

3. Garcia receives her daily assignments and work direction from Dorton.

The Employer reserves the right to allow the evidence to conform to the offer of

proof when presented.
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Respectfully submitted,

McMAHON BERGER, P.C.

/s/ Geoffrey M. Gilbert
James N. Foster, Ir,
Geoffrey M. Giibert
2730 North Ballas Rd, Suite 200
St. Louis, Missouri 63131-3039
Telephone: (314) 567-7350
Facsimile: (314) 567-3968

Attorneys for Employer

CERTIFICATE OF SERVICE

1 hereby certify that on the 15™ day of May, 2015, a true and correct copy of the
above document was filed via electronically on the Board’s website with the following
individual;

George Velastgui
Regional Director
National Labor Relations Board, Region 32
1301 Clay St., Suite 300N
Oakland, CA 94612-5224
fs! Geoffrey M. Gilbert
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N, last name Dorton.

DIRECT EXAMINATION

Q BY MR. GILBERT: Good morning, Ms. Dorton. How are you?
A Fine.

Q Good. My namg is Gegff Gilbert. I'm counsel for the
Employer. IL'm going to ask you some questions today. I would
ask that if I ask a question that you don't understand or I use
a term that's not familiar to you, that you just ask me to
rephrase it. Is that acceptable?

A Yes.

Q Okay. And are you, ma'am, under the influence of any type

of medication today that might affect your ability to testify

truthfully?

A No.

Q Ma'am, are you currently employed?
A Yes.

Q And by whom?

A Durham School Services.

0

What's your current title?

A Dispatcher.

Q Ckay.

{Counsel confer)

Q BY MR. GILBERT: Are there any other dispatchers at the
facility?

A Adella Garcia.

AVTranz

www.avtranz.com - (800) 257-(0885
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Q And so the record is clear, can you just kind of generaily
describe for the Hearing Officer the nature cf the Employer's
business?

A We transport special ed. kids.

Q S50 is it fair to say that the company is a bus company?

A Yes, it is.

Q And do we —— do you provide services fof school districts?
A Yes.

O What school districts do you provide services for?

A Fremont, San Leandro, San Lorenzo, Newark, Hayward.

Q And T believe you said ycu provide transportation for

special needs children. 1Is that true?
A Yes. |
Q And can you describe for the record what a special needs
student is?
A A special needs student is a handicap student.
O Doces the Employer, in providing transportation to these
students, have to use wheelchairs?
A Yes.

MS. NISPEROS: Objection, relevance.

HEARTING OFFICER KAUFMAN: I'm going to allow it. He's
Jjust trying to —- it gives some background information about
the Employer's operation at this point, which is helpful for me
to write the decision. So I'm going to allow it.

Q BY MR. GILBERT: How many drivers, if you know, are
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currently employed, roughly, by the Employer?
A Maybe about 105.
c And, ma'am, to your knowledge, how many routes does the
Employer currently service for these various school districts
that you've identified?
A Probably 140, =-50.
Q Ma'am, are the drivers that are currently employed by
Durham --.and strike that. Le£ me ask you this. Is there a
name for the location of the customer service center where
you're currently employed?
A The Hayward service center.
Q Hayward service center. iAnd are the employees, the
drivers at the Hayward service center, to your knowledge,

represented by a union?

A Yes.

Q What union?

A Teamsters.

Q Do you know the Local, ma 'am?
A No.

Q Okay. Is it the same Local, if you know, that was
involved in the election that occurred on May 8th, 20152

A I believe go.

Q Ma'am, we talked about -- you said -- I think you said
there were 140 or 150 routes. Can you just describe for the

record the different types of routes that the Employer
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performs, meaning --
MR. GILBERT: I'm just setting a -- I'm just trying to

elicit some testimony for the -- to ==

Q BY MR. GILBERT: A.M, p.m., midday. Can you kind of

explain those to the Hearing Officer?

a They're routes that go door to door, and they pick up
kids, take them to school, go back in the afternoon, pick them
back up, and take them home.

Q Okay. And then are there other routes other than door to

dooxr?
A No.
Q And so, does the Employer —-— or do the employees perform

routes throughout the day?

A Yes.
Q Okay. 8Sc are there -- what's an a.m. route?
A An a.m. route is when you pick up the kids from home, take

them to school. BAnd it may end -- it may start at 6:30 to
8:30. That's an a.m. route.

Q And what time, ma'am, would a.m. routes occur?

A Between 6:30 and £:30, sometimes 9:30.

Q Okay. Are there what are called midday -— what is a
midday route?

A A route that it can begin at 10 to 12.

Q And what is a p.m. route?

A A p.m. route can start at 12 to 4.

AVTranz

www.aviranz.com - (800) 257-0885

32




USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 36 of 593

10

11

12

13

14

15

16

i7

18

18

20

21

22

23

24

25

20

Q Te your knowledge, ma'am, do all of the drivers that are
currently employed at the Hayward service center perform an
a.m. route, a midday route, and a p.m. route on a daily basis?
A Not all drivers. The majority, ves.

o What would —-- okay. Would the exception to that be some
drivers don't do midday routes?

A Yeah.

0 Do all drivers that are currently employed at the Hayward
service center currently perform both a.m. and p.m. routes?

A No.

Q Do the majority?

A Yes.

Q Okay. To your —— do you know how many drivers currently
don't do all -- both a.m. and p.m.?

A One.

Q Just one. I apologize. Ma'am, do you wear a nametag

while you're at work?

A No.

Q Do you own a nanmetag?

A Yes. It's on my desk.

Q And do yeou know what that reads, the nametag?
A It reads head dispatcher.

Q Head dispatcher.

A Uh-huh.

9} Yes?
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Q

Yes.

21

S0 when I asked you the position you were hired into, you

dispatcher, correct?
Uh~-huh.
Yes?

Yes.

So were you hired into dispatcher or head dispatcher, if

you know?

A

Q

Dispatcher.

Okay.

MR. GILBERT: May I approach?

HEARING OFFICER KAUFMAN: Yes.

MR. GILBERT: How would vou like these? Is EX-1
HEARTNG OFFICER KAUFMAN: Employer 1.

MR. GILBERT: You want me to write out Employer?
HEARING OFFICER KAUFMAN: Yeas.

MR. GILBERT: My handwriting though.

HEARING OFFICER KAUFMAN: ER is fine.

MR. GILBERT: ER, thank you.

HEARING OFFICER KAUFMAN: ER EX 1 will be fine.
MR. GILBERT: How about just ER-17?

HEARING COFFICER KAUFMAN: Yes.

(Employer Exhibit Number 1 Marked for Identification)

Q

been

fine?

BY MR. GILBERT: Ma'am, I'm handing you a copy of what's

marked as ER-1. And I would ask that you take a second to
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review that document and let me know when you've completed your

review.

A Ckay.

Q Have you ever seén this document before?

A Never.

Q Okay. Do you know who Mr, -- is it Jack Shultz is?
A Uh—-huh. He's —--

0 Is that a yes?

A Yes.

Q Who's Mr. Shultz?

A He was a GM at the Hayward service center.

Q So is it your testimony that, at the time you were hired,
were you hired as a lead dispatcher or a dispatcher?

A I was hired as a dispatcher.

0] Do you ever tell employees at the facility, drivers, that
you're the lead dispatcher?

A No.

o] What are your hours of work, ma'am?

A 10:30 to 7.

Q Can you describe for the record the duties and
responsibilities of the dispatcher position at the Hayward
customer service center?

A I answer phones and radios, and I cover routes.

Q Ckay. Let's —— why don't we do it this way? When you get

to work at 10:30, tell me what you do.
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A I begin covering the p.m. routes.
Q Can you describe for the record what that means?
A That it's the routes that driver either called off or
they're routes that have no assigned driver.
Q Okay. Why would there be occasion that routes wouldn’'t
have an assigned driver?
A Because we're short a driver.
Q How long have you been in the bus industry?
A Twenty-two years in July.
0 Is being short drivers something that's an issue in the
bus industiry, to your knowledge, at least for the 22 years
you've been in the bus industry?
A Yes.
Q And so, is it fair to say form your testimony that there's
—— the other reason that you might be short a driver -- or you

might need to cover a route is because someone called off? Is
that what I heard you say?

A Yes.

Q Okay. And so, tell me what you do then to fill these
routes that have either been -- a driver has called off or you
don't have enough drivers to fill. What do you do, as the
dispatcher, to fill those runs?

A I refer to Versatrans and iook up other driver's route
that may have a gap in their route that they can fill in for

the needs that I have, or either I'll call it out over the
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1 radio and looking for volunteers. If I know that a driver is
2 in that area, I'll ask that driver are they able to help.
3 0 Okay. So I think you went through a number of different
4 things there. I think the first thing you mentioned is that
5 wyou consult Versatrans.
6 A Uh~huh,
7 Q Is that true?
8 A Yes.
9 Q What is Versatrans?
10 A Versatrans is a program that have all of the students’
11 information, the bus route, the school, emergency contacts.
12 And I can also use Versatrans to lock up other drivers to see
13 where they are.
14 Q How long have you been the dispatcher at the Hayward
15 service center? Maybe you told me this before. I'm not trying
- 16 to belabor the record. But how long have you been actually
17 doing that job at the Hayward service center?
18 A T've been a dispatcher at the Hayward service center for
19 17 years.-
20 O Seventeen vears. Do you actually need to consult
21 Versatrans about the routes or do you know the routes based on
22 your experience?
23 A I rely heavily on Versatrans.
24 Q What's that?

25 A I rely heavily on Versatrans.
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i a Yes.
2 Q And what is -— what do you call out over the radio? Tell
3 me, what verblage do you use?
4 A T'11 ask base to any unit that can help at a school. 5o
5 let's Spectrum that comes out at 2:15. T have.six kids there.
& Is anyone able to help?
7T Q And then what was the next process that you said you
8 engaged in after you did the callout on the radio?
9 A I didn't say.
10 Q@ I thought you said that you also would seek volunteers; is
11  that right?
12 A That's what I would do. You asked me -— that's what I
13  would do. I would call it out over the radio.
14 Q So other than calling it out on the radio and looking at
15 Versatrans, you don't -- that's all you utilize to --
16 A And my memory also.
17 Q Okay. And what do you -- how do you use your mMemory in
18 trying to assign the routes?
19 A Because I know that drivers —-- I know the areas that
20 drivers cirive in, and they -- and from the drivers volunteering
21  in the past.
22 Q and so, if you recall someone that, for example, is neax
23 Spectrum School, as you just said --
24 A Uh-huh.
25 90 —-— who has volunteered in the past, will you then contact
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that person directly on the radio?
A Yes, or by phone.
Q And do you -- when you contact them by phone, for example,

what would be the verbiage that you would use?

A I would ask are you able to help me at 2:15 at Spectrum.
Q Are there ever occasions where you can't get anybody to
volunteer?

A Rarely, but yes.

] What happens in those instances?

A If I can't get anyone to volunteer, then I take it to
Sandra.

Q And who's Sandra, ma'am?

A She's my supervisor, Sandra Wilson.

Q Do you know her title?

A Supervisor of operations.

Q Do you know the name of the general manager of the
facility?

A Yes.

Q Who is the general manager?

A Ryan Mahler.

Q And that's M-A-H-IL-E~-R?

A Uh~huh.

Q Is that a yes?

A Yes.

HEARING OFFICER KAUFMAN: Yes. Please answer yes or no
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and in fact, that they had nothing to do with the initial
organizing, and that Ms. Dorton was the individual who
initiated the organizing effort. And I will note for the
record that this is the second organizing effort that Ms.
Dorton and her colleagues have engaged in in a six-month period
or seven-month period. And so, again, it would seem to me to
go against credibility that she needed an hourly driver to give
her the name of the Union that had just -- that these employees
had just had an election scheduled with six months prior. But
I will move on.

HEARING OFFICER KAUFMAN: Thank you.
o] BY MR. GILBERT: Ma'am, correct me if I'm wrong, did —-—
were you involved in a union organizing effort on behalf of the

staff employees in 20147

A Can you specify your involved --
Q Sure.

A —-— when you say iﬁvolvement?

Q Just an eligible voter.

A Yes.

Q Ckay. BAnd at that time, did you have occasion to meet
with the Union?

A No, I don't think so.

Q In 201472

A Yes. You talking about six, seven months ago?

Q Yes, ma'am.
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A veah. I think that we called it off before we even had
meetings.
Q Okay. &And at any time during that initial --

M3, NISPEROS: Objection to the relevance. This is not
related to the critical period or anything that happened during
the critical pericd.

HEARING OFFICER KAUFMAN: I'm going to overrule that
objection. Mr. Gilbert is trying to establish whether Ms.
Dorton has been actively involved.in the organizing drive for
several reasons, one of which is whether he can move forward
with 611(c) status. So I'm going teo overrule that objection.
Q BY MR. GIIBERT: Did you, at that time, have any contact,
either verbally or in person, with any of the uniocn
representatives, including Mr. Smith?

A Yes.

Q And who did you, at that time, meet with, ma'am, or have
contact with, either verbally or in person, during the initial
organizing effort?

A Tt was Stacy and Rodney.

Q Stacy and Rodney?

A Uh-huh.
Q Yes?
A Yes.

Q And I'm not trying to be rude when I say yes.

A I know.
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Q It's just for the record.
A Uh-~huh.
0 And how many times did you meét Rodney during the first
crganizing efforts -- effort that occurred in 20147 |
A I can't recall. Probably once or twice.
9] At that time, in 2014, did you obtain Mr. Smith's phone
number, if you recall?
A No.
Q And that was a bad question. So let me rephrase it. I
think I know your answer, but I didn't ask it very well.
A Uh-huh.
o S0 is it no, you don't recall or no, you didn't obtain his

phone number?
A No, I didn't.
Q Ckay, fair enough.
{(Counsel confer)
MR. GILBERT: May I approach just to see the exhibit?
HEARING OFFICER KAUFMAN: Yes.
Q BY MR. GILBERT: BAnd, ma'am, those text messages that are
contained within Employer's Exhibit 2, those are from 2015, if
you know? Is that true?
A I believe so, yes.
8] Okay. To your recollection, did you text Mr. Smitﬁ or any
other agent of the Union in 20147

A I could have text Stacy. I'm not for sure.
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A No.
Q Did you ever secure —-- do you know what a union
aunthorization card is?
A Yes.
Q Did you ever secure union authorization cards on behalf of

the Teamsters Union? Strike that. ILet me ask you another
question. I apologizg. Did you ever assist the Teamsters
Union in getting umion auvthorization cards signed by other
staff members?

MS. NISPEROS: Objection, assumes a conclusion.

HEARTING OFFICER KAUFMAN: Overruled.

THE WITNESS: I didn't assist the Union, no.
0 BY MR. GILBERT: And that -~ so I'm not -- but that basic
question, you didn't assist the Union. Did vou assist anybody
in getting cards sent?
iy I assist the driver that brought the cards.
Q Okay. So can you elaborate a little bit more on what
happened when the cards were signed?
A The cards were delivered tc me.
8] To you.
A Yes.
Q By who?
A The driver.
Q And at that time, then did you approach other eligible

voters about signing cards?
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21 I approached the other staff members, office staff
members.
0 Okay. BAnd did you ask them, at that time, to sign union
authorization cards?
A No, I didn't ask them to sign. I asked them did they want
one. |
Q And where did this occur, ma'am?
a At fhe office.
Q Other than asking the individual -— other members of the
staff if they wanted one, did you say anything else about the
union authorization cards at that time?
A I told them that they can sign them if they want or they
don't have to.
] Do you recall any of the staff members ever asking you any
questions about the authorization cards?
A No.
Q After you told the staff members that they could sign if
they wanted or didn't have to, did you then go back to them to
see 1if they had signed the caxds?
A No.
o] Did you wait to see if they had signed the cards?
A No.
Q Did you —-- were you involved, in any way, in the
collection of the union authorization cards that you passed ocut

to the other staff members?
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A They broﬁght them back to me.

e} At the time that you passed —- that vou handed them to
them, did you give them instructien as to, if fhey did sign it,
to bring it back to you?

A No.

Q Did you ask any of them, when they brought it back to you,
why they actually chose to bring it back to you?

A No.

o] And when they brought those cards back to you, ma'am, what
did you do with the cards?

A I gave them to the driver.

Q Ma‘am, are you involwved, in any way, in the scheduling of
any union meetings for the staff members that were eligible to
vote in the May 8th, 2015 electicn?

A We all decided to meet.

Q If you would refer to Employer's Exhibit 2. Are there any
text messages between you and Mr. Smith about meetings?

A Yes.

Q And what were those text messages, ma'am?

A Hi, Rodney. Will be available on.Monday at 6:30. I will
call you with meeting place.

Q Is it fair to say from that text message that you were
ceommunicating, on behalf of the other staff members, your
availability for a meeting?

A We all agreed.

AVTranz

www.avtranz.com - {800) 257-0885

45




USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 49 of 593

10

11

12

i3

14

15

16

17

i8

19

20

21

22

23

24

25

44

Q I didn't ask that question, ma'am. I asked if -- is it
fair to say that you were communicating on behalf of the other

staff members you're availability for a meeting?

B No.
Q Does the text message read we are available?
A Yes.

e

Who are you referring to?

A That would be the staff members.

Q Okay. How did you know the other staff members were
available?
A I think they came to me and asked about a meeting.

Q Bnd what did you tell them when they came to you and asked
you aboui a meeting? '

A That I would call Rodney and find out.

Q 2and that's what you did, right?

A Uh-huh.

Q Yes?

A Yes.

Q Did you get their availability from them, that is the
other staff members?

A ' Yes.

0 So is it fair to say that you communicated the
availability of the other staff members for a meeting to the
Union?

A Yes.
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1 Q Did you have any involvement in the selection of the
2 locaticon for the meeting?

3 A No,

4 Q Who decided that, if you know?

5 A I think -- yes, I did. Yes, I did.

6 0 What was vyour involvement?
7 MS. NISPEROS: I'm sorry, I didn't hear that testimony.
8 HEARING OFFICER KAUFMAN: Could you repeat the question

9 and could you repeat the answer please?

10 MR. GILBERT: Sure.

11 Q BY MR. GILBERT: Did you have any involvement in the

12 selection of the location of the meeting?

i3 A Yes.

14 Q And what was your involvement?

15 A I asked Redney could he meet us at TOGO's because Shirley
16 wanted to meet closer to her daughter's school.

i? Q And how many meetings do you recall attending with other
18 staff members regarding the Union's organizing effort that

19 culminated in the May 8th, 2015 election?

20 A One other one was Steve.

21 @ - And who is Steve, ma'am?

22 A The Union, one of the Union reps. Organize like ——
23 Q Do you recall how that meeting was arranged?

24 A No, I don't recall.

25 ' HEARING OFFICER KAUFMAN: Excuse me, Ms. Dorton, do you
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1  know Steve's last name?
2 THE WITNESS: No.
3 Q BY MR. GILBERT: Did you ever exchange any text messages
4 with Steve about the Union's organizing efforts?
5 A No.
6 Q So, Ms. Dorton, as you sit here, you do not recall how you

7 learned about the second meeting with Steve, is that a fair

8 statement?

S A I learned the second meeting was through Rodney.

16 @ And how did Mr. Smith advise you about the second meeting?
11 & I believe he either called me or text me.

12 Q And can vou refer to those text messages? I don't' have
13 them in front of me. I apologize again. But do you see any
14 reference to the second meeting in there?

15 2 What is the hi, Rodney, we can meet on Thursday at 6:30.
18 Q And that's the second meeting then?

17 A Yes.

18 @ 8o again, is it fair to say that you were communicating
19 with Mr. Smith the availability of the staff members to meet
20 regarding the Union's organizational efforts?

21 A Yes.

22 Q 2nd did vou, ma'am, have any involvement in the selection
23 of the location of that meeting?

2é A Yes.

25 0 What was your involvement?
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A I gave him a place where we could meet.
O And what was that the location that you selected?
A Yes.
Q What was the location?
A Applebee's.
0 And then did you communicate to any other staff members
that the Unlon was available to meet at 6:30 on Thursday at
Applebee's?
A Yes.
Q And with respect to the first meeting, did you communicate

to the employees, the other staff members that were eligible to
vote in the May 2015 election that the meeting would take place
at TOGO's?

A Did I let who know?

Q bid you let the other staff members know?

A Yes.

G And during the period of time between the f£filing of the
petition or during the organizing effort by the Union, did you
encourage —- were you supportive of the Union's efforts to
organize?

A For myself, yes.

Q And did you encourage the other employees to wvote for the

Union?

A No.

Q Did you have a phone call with -- do you know an employee
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1 by the name of Candi?
2 A Yes.

3 Q What's Candi's last name, if you know?

=
o

Comdamao.
5 0 .Do you know how to spell it?
D C-0-M-D-A-M-A~0 I think.
7T 00 And can you state for the recdrd what Mrs. Comdamao's
8 position is?
9 A She's a router.
10 ¢ Was she an employee eligible to vote in the May 8th, 2015
11 election?
12 A Was she eligible?
13 Q Yes, ma'an.
14 A I would think so, ves.
i5 Okay. Was the router position one of the positions that
16 was covered by the election agreement, if you know?
17 A& Yes,
18 Q Okay. BAnd was —-- did you have a conversation with Ms.
19 Comdamao on the night before the election?
20 A Yes.
21 @ On the telephene?
22 A Yes.
23 Q What did -~ and what was the subj ect matter of that
24. conversation?

25 A We were talking about the election.
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Q Okay. And what was said and by whom, if you recall?

A She was saying that she didn't know what she was going to

Q And what did you say in response, ma'am?

A I told her to follow her heart.

Q Is that all that you said?

A Yes.

Q Is it your testim&ny that you didn't encourage Ms.
Comdamao during that conversation at all to vote —-—

A Not at all.

Q Not at all, okay. Was anybody else present on the phone
during that conversation?

A No.

Q How long did the conversation last?

A Probably about 10 or 15 minutes.

Q I'm not trying to be glib when I say this, but obviously
telling her %o follow your heart doesn't take 10 or 15 minutes.
Can you recall anything else that was said during the
conversation?

k2 We just had other con%ersations about work. Nothing
really important.

Q bid you talk to Ms. Comdamac about the Union election
prior to the night before the election?

A Yes.

Q How many occasions?
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A Probably twice.
Q And what was your message to her during those
ébn%éréagioas? h o R -
A She was talking to me. She was glving me her take -- her
outtake on the Union.
Q Okay. BAnd did you respond in any way during those
.meetings?
A Yes.
Q What did you tell her?
A To follow her heart.
o Did you ever — do you know an employee by the name of
Shirley Myers?
A Yes.
o] What's Ms. Myer's title, if you know?
A Office admlnistrator.
Q And was Ms. Myers an employee that was eligible to vote in
the election that culminated or that —— I'm sorry in the July
{sic) 8th, 2015 election?
A Yes.
Q July 8th, geez, Jeff, come on. In the May 8th, 2015
eiection?
A Yes.
0 And prior to the election, did you have any conversations

with Ms. Myers about her view on unionization?

A Yes.
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1 0 How many conversations do you recall with Ms. Myers?
2 A Once.
3 Q0 ﬁas it in person or over the phone if you recall?
4 A In her office.
5 Q Do you recall how close it was to the election?

& A Maybe three or four days before it.

7 Q And what do you recall being said and by whom during that
8 conversation?

9 A She called me into her office and was giving me her
10 concerns about Durham.

11 9Q Okay. And do you recall what, if any, response you had to

12  that?
13 A I told her to follow her heart, too.
14 Q Is it your testimony, ma'am, that -— well strike that.

15 Other than telling other staff members eligible to vote in the
16 May 8th, 2015 election to follow their hearts, can you recall
17 telling any other eligible voters anything else about your

18 thoughts on unionization?

19 A No.

20 Q Did you speak at either of the Union meetings?

21 A Yes.

22 ©Q Let's take the first Union meeting that occurred at

23 TOGO's. What did you say at that meeting that vou recall?

24 A That everybody have to make up their own mind on what they

25 want to do.
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Q Anything else?
A Not really, no.
Q Second meeting, did you speak at that? Second Union
meeting, I'm sorry, that occurred at Applebee's.
A Yes.
Q And do you recall what you said at that meeting?
A3 Same thing, that you need to make up your minds what you
want to do.

MR. GILBERT: At this point in time, I would renew my
motion to examine this witness as a 611l{(c). At a minimum the
witness has testified that she assisted the Union in passing
out authorization cards and collecting authorization cards on
behalf of the Employer —— on behalf of the Unicn and was
exchanging text messages with Mr. Smith setting up meetings on
behalf of the staff members that were eligible to vote and
communicating with the Union about the organizational efforts.

HEARING OFFICER KAUFMAN: And at this point my ruling is
still that I am not granting permission to proceed as a 611{c)
witness because the fact that she assisted the Union on its own
isn't enough to establish that you need to proceed under 611{c)
status.

MR. SILBERT: So a supervisor acting inconsistent with the
Fmployer's wishes does not demonstrate that the supervisor is
in fact then acting contrary ~—- I mean that doesn't show an

adverse interest in the Employer's best interest?
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HEARING OFFICER KAUFMAN: We don't know that she's a
supervisor at this point. There's been ——
MR. GILBERT: 8o you're going to tell me now that T have
to -~ you're going to tell me how to try my case and then now

you're going to tell me that I have to adduce evidence that

satisfies somebody who is not making the ultimate decision

about supervisory status before that I can examine this witness

as an adverse witness? Is that the ruling?

HEARING OFFICER KAUFMAN: I'm saying that at this point,

you haven't demonstrated to me tha® it's necessary tfor you to

proceed with her under 611 (c) status.

Q

BY MR. GILBERT: What -- do you ever orally reprimand

drivers in your position as dispatcher?

A

Qe
A

K

© I o B T o I

b

No.

Do you ever orally counsel drivers?
No.

Do you evei give advice to drivers?
Depends.

Depends on what?

What the subject is.

How to do their job?

No.

You ever use the term my drivers?
No.

Have you ever said that you could rumn the facility without
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i 0 -— January to the date of the election —-
2 A Ckay.-
3 Q -— did you receive time off slips from employees?
4 A Yes.
5 Q Bnd did you receive them on a daily basis?
& A No.
7 0 on a weekly basis?
8 A Maybe.
9 Q Okay. Now so we're clear again, we're talking about this

10 January 2015 to May 8, 2015. When you received one of these

11 time off slips marked as Employer's Exhibit 3, what Aid you do
12 with it?

13 A If Sandra is there, I take it to Sandra. If Sandra is not
14 there, I tell the driver to put it in her box.

15 ¢ Ma‘'am, is it true that yesterday Mr. Mahler approached you
16 and advised you that we had compliance to comply with a federal
17 court subpoena and that we needed any copiles of what's been

1B marked as Employer's Exhibit 3 in yvour possession?

18 A Yes.

20 ¢ And ma'am, is it true that yesterday when we came to you
21 and told you that, vou provided us with a banker's box full of
22 Employer's Exhibit 3s7?

23 A Yes.

24 Q And those were in your possession, correct?

25 A Yes.
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HEARING OFFICER KAUFMAN: Thank you.

MR, GILBERT: 2Am I up to 47

BEARING OFFICER KAUFMAN: Four.
(Employer Exhibit Number 4 Marked for Identification)
Q BY MR. GILBERT: And I've handed you what's been marked as
Employer's Exhibit 4 which I will represent for the record is
17-page document that contains requests for time off slips. Can
you review that document please, ma'am?
A What's the name on it? You said number 177
] No, it's 17 pages in total. ‘
A Could you give me the name of the person on the slip?

Q No, I'm just asking you to leocok at the document.

A Which one are you referring to?
Q Just the document in general, ma'am.
A Okay.

MS. NISPEROS: 1Is Employer counsel asking the witness to
review the packet Of -

MR. GILBERT: Yes, thank you.

MS. NISPEROS: "; papers?

MR. GILBERT: Thank you.

M3. NISPEROS: Thank you.

THE WITNESS: Okay.
Q RY MR. GILBERT: BAnd ma'am, would you agree with me that
each one of these requests for time off slips tat’'s contained

within Employer's Exhibit 4 contains your signature?
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A Yes.
Q And would you agree with me that at least for the leaves
that are represented within Employer's Exhibit 4, which T will
represent for the record are all in 2012, you granted time off
to these employees that are --

MS3. NISPEROS: Objection. It's a leading question.
Assuming that she's granted time off.
Q BY MR. GILBERT: Okay. So what is the impact of youxr
signature on the documents, ma'am?
y:\ At the time the GM Jimmy Perkins, he was the GM there, and
he refused to do these. He saild that I'm the one that's
covering the routes, so I should be in charge of the time off
slips.
Q Right. And isn't it true that earlier today, vou
testified under ocath that in 2012, you granted time off to
employees?
A Yes, vyes.
Q And so ma'am, all I'm asking is by putting your signature
on these documents, which are contained within ER-4, did you
grant time off to employees?

A With the okay from a GM, yes.

Q He gawve you the aufhority to grant time off, correct?

A Yes.
MR. GILBERT: I move for the admission of Employer's

Exhibit 4.
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1 HEARING OFFICER KAUFMAN: Petitioner, any objection to the
2 admission of Employer's Exhibit 47

3 MS. NISPERCS: No objectioen.

4 HEARING OFFICER KAUFMAN: Employer Exhibit 4 is received
5 into the record.

6 (Employer Exhibit Number 4 Received into Evidencsa)

7T Q BY MR. GILBERT: And again, ma'am, your —— at some point
8 in time, is it your testimony that someone told you that yon
9 couldn't sign what's been marked as Employer's Exhibit 3

10 anymore?

11 A Yes.

12 Q Do you recall the individual that told you that?

13 A 1 believe it was Diane, the GM, I think it was her. I'm
14 not for sure.

15 Q Do you recall Diane's last name?

16 A Hulsey, H-U-L-5-E-Y I believe.

17 Q@ all right. So now let's move back to the present here.
18 January of 2015 to May of 2015. Okay.

19 A Qkay.

20 © May 8th. You received one of these slips from an employee
21 marked as Employer's Exhibit 3 and is it your testimony that
22 you always then give it to -— if you take it, vou give it to
23 Sandra®?

24 A Yes, sir.

25 Q Without exception?
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A An attendance peoint?
.Q Yes, ma'am.
A That's up to Sandra.
Q Well, you would report her as being absent, correct?
A I would report her as célling off. If Sandra want to

count it as an absence, that's up to Sandra.

0 You would report her as calling off without permission,
right?
A Yes.

Q Okay. And do you do -- do you keep a list of who you tell
that -- do you keep a list every day of who's reported off
without permission?

A Yes.

Q Okay. Where do you keep those?

A In the -- I have a board sheet that I fill out. If a
driver cali off in the midday or p.m., I put that on the board
sheet so dispatch can see it and Sandra or whoever come in
there and look at -~ management look at the board sheet.

Q Okay. And sc is it fair to say that, though, if someone
calls off and you grant them -- or someone -— whoever at the

company grants them time off, they wouldn't be on your sheet,

right?
A Not necessarily, no. They can call off over the phone.
Q Understood. But if someone doesn't —— you -~ under the

attendance policy, if someone doesn't get permission for time
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1 off —-

2 A Okay.

3 Q —-— it's an attendance occurrence, right?

£ A Yeah. If they don't get permission, yes.

5 0 Right. And so on your sheet that you're talking about,

6 who is listed on that sheet? Only people that didn't get

7 permigsion for time off?

8 A No. If they got permission, they're on that sheet. If

9 they didn't get permission, they called off, they're on that
10 sheet.
1T Q Okay. So let me —— so let's move —— let's keep -- move
12 forward then.
13 A Okay.

14 Q Do you keep -— when you tell Ms. Wilson on a daily basis
15 who called off without permission, without time granted off, do .
16 you do it verbally or through -- in writing?
17 A Verbally. If they're calling off, verbally. And then I
18 would put it on my board sheet. 2and Eliza would put it in her
19 Dbook.
20 Q A1) right. Let me ask you it this way. This 1s -- maybe
21 this is a better way. Is there any document that you know of
22  that exists that only contains thé names of those individuals
23 that should receive attendance occurrences on a daily basis?
24 A All I know of is the book that ®liza keep. What Sandra

25 keeps, I don't know,
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if they keep them.
Q Okay. So they can ask you or Sandra?
A Yes.

MR. GILBERT: Okay. I would move for the admission of
Employer's Exhibit 7.

MS. NISPEROS: No objection.

HEARING OFFICER KAUFMAN: Employer's 7 is rgceived into
the record.

(Employer Exhibit Number 7 Received into Evidence)

{Counsel confer)

o BY MR. GILBERT: Ms. Dorton, I've handed you what's been
marked as Employer's Exhibit 8. B&And I would ask that you
review that picture and, if you can, identify it for the
record.

MR. GILBERT: &and I will represent, just to be clear, that
all the pictures were taken again yesterday at approximately
1:30 by Sandra.

THE WITNESS: I'm looking at the dispatch fleet board and
route board.

Q BY MR. GILBERT: Okay. And ma'am, what is the fleet
board, if you can just describe for the record?

A It shows the route number, the driver's name, and the bus
they're driving?

8] So if you look at this board, on the left-hand side I

believe it starts with the number 100 and it goes down to 133.
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105
Do you see that?
A Yes.
Q So does the 100, 101, 102, et cetera, that —-- those
numbers, what do they represent?
A The route numbers.
0 Okay. And then in the blue with the exception of the
first entry and then there’s in the second -- or the last and

the second to last and then number 126 is red, what do the blue

in the second column represent?

o] And then the third column appears to be predominantly

yellow, although there's some blanks. What does the third
column represent?

A The bus they're driving.

Q Do dispatchers, and particularly you as a dispatcher, use

this beard?

A Yes.
Q@  Can you describe how you would use this beard?
A To identify a driver and what route they're on.

0 Okay. Other than to identify a driver and the route
they're on, do you use this board to fill in for routes or to
indicate if a driver is substituting for another driver?

iy Yes.

Q S50 we had talked about how when someone does receive time

off permissicn you have to find a substitute, correct?

AVTranz

www.avtranz.com - (800} 257-0885

63



USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 67 of 593

10

11

1z

13

14

15

16

17

18

18

20

21

22

23

24

25

107

the mechanic, he'll come in and get a bus from us to take to
the breakdown.

Q And who assigns that bus to —~- that spare bus to that
driver?

A Whoever is in dispatch.

Q Okay. So it can be a number of people?

A Whoever is in dispatch, yes.

Q Okay. 8o just so the record is clear, I know you've
identified yourself and Adela as dispatchers?

A Yes.

Q Now you're saying other people are in dispatch. Can you --
A Eliza, Elise.

Q Just let me finish the question. I'm not trying to be

rude. I'm really not.

A Okay.

Q Because we talked about different time periods.

A Okay.

C S0 I want to focus on January to May. Who else was in

dispatch between January and May of 20157

A We had Paula. She's a driver. She was on workman comp.
I can't remember everybody that’'s in there. But everybody
don't pass out busses.

Q Ma'am, and that's not my questicn. I'm just tryving to
make sure the record is -~

A I can't remember. I can't recall everybody that's been in
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there since January.
9] Understood. What I'm asking is can you tell me who you
can recall?
A Paula, Elise —-

HEARING OFFICER KAUFMAN: And last names and spellings if
you can, please.

THE WITNESS: Paula —— I don't know Paula's last name.
Elise ILewis. I can't think of whe else right now.
Q BY MR. GILBERY: Did you say Eliza?

A ‘Eliza is in there.

10

Okay. And then was there a woman named Deb?

i

Oh. Becka, she was in there.
Q and how about a Debbie, Deborah (phonetic throughcut)?
A She wasn't in there. She's a cover driver. She's in and

out all the time.

@)

Did Deborah have a wrist injury?

A That wasn't —-— I know Paula did.

Q Okay. So, all right. Anybody else? Have you given me

everybody's name?

A I can't recall right now.

Q Okay. BAnd when those individuals -- so is it fair to say
that individuals that are on light duty or have restrictions
that prevent from driving a bus are sometimes assigned to
assist you in dispatch?

A Yes.
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Q When those individuals are assigned to assist you in
dispatch, who is their immediate supervisor?
a Sandra.
Q Okay. Do you give them any instructions on what to do,
those people that are then again assigned on a -— you know,
because of light duty assigned to dispatch, do you ever give
them assignment or direct their work?
A I may ask them to call parents, something that
naturally —-
Q Okay. Other than asking them to call parents, though, do
you direct their work on a daily basis?
A No.

M5. NISPEROS: Objection. It's leading.

HEARING OFFICER KAUFMAN: Can you —-—

MR. GILBERT: I don't —-

HEARING OFFICER KAUFMAN: -- rephrase the question?

MR. GILBERT: Well, and I'm not --—

HEARING OFFICER KAUFMAN: Ask some more specific
questions, please.

MR. GILBERT: Your Homor, I'm not trying to be difficult.
But do you direct their work on a daily basis isn't leading.
It's a yes or no. And she answered no. So I don't know ——

HEARING OFFICER KAUFMAN: Well, maybe you could try asking
her a more -- some more detail —-

MS. NISPEROS: TI'll withdraw the cbjecticn. It's fine.

AVTranz

www.avtranz.com « (800) 257-0885

66




USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 70 of 593

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

118

minutes, so is three minutes the standard when you go to a —-—
A Three minutes when you go to pick up a kid in the morning.
I'm usually —— I'm not there in the morning, so when you go to
a house in the morning, you wait for three minutes, but I'm not
a morning dispatcher, so I'm not involved with that part.

Q Okay. If I can finish, and I appreciate —-

a Okay.

Q _ It's okay, but thank you. So let's say take somebody --

y:\ Okay.

Q — home and there's nobody there.

A UGh-huh.

Q -— do the drivers call you then?

A Yes.

Q What's your standard operating procedure in that instance?
A We have to do two drive by to their homes before, then

Tt11l call the district. We have to go twice, and then I'il
call the district. And if the district tell us to either bring
the kid there or they try to locate a parent.

Q Do you ever try to locate the parent?

A Yes.

Q And do you ever talk and work with the district on what
the best course of action is to take with the child?

A Yes.

Q And what factors do you and the district look at when

you're determining what the bus driver should do?
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A How long the kid been on the bus and have this happened
before, things like that.

Q What about the child themselves? The conditions -- and
I'm not trying to get personal into a particular child, but
your testimony was that we're transporting children with
disabilities, correct?

A Correct.

Q Some children, I would assume, have more severe
disabilities than others.

A Yes.

Q And do you, as a dispatcher, have knowledge of which

children have which disabilities?

J:y No, not all, no. Some.

o Some?

A Yes.

Q And is that something you would consider when determining

the course of action to take for a driver when a parent isn't
home when they're trying to drop a child off?

A Not really, because if we're stuck with a kid, we're just
stuck with a kid.

Q What other factors do you and the distriet consider when
you're determining what a driver should do if a parent isn't
home?

A That's the only two things that we do. We either keep the

kid on the bus until the district locates someone or the
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district accept the kid.
Q Have you ever had a driver that says, "I hgve te leave my
route, I can't continue to drive around with this child in the
bus because I have a commitment?"
A Yes, we have -— yes.
Q What do you do in those instances?
A That doesn't happen often.

Q. What. do you do_in those instances?.

A We have had a driver to bring the child to the yard
before.

o Okay.‘ Have you ever made a decision to send a gus driver
out to meet the bus?

A Yes.

Q Okay. How do you, ma'am —— what factors do you look at
when you're determining how to handle these different
situations?

A T call it out over the radic. 1Is there a drivex, another
driver available to meet this driver to take this kid off the

bus? That's it.

Q and if there's no volunteers, then what?
A Tt becomes a district problem or we'll call the district
and say -- or take them to the police department. And we try

not to do that.
9] And whose decision is it to take them to the police

department.
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A It would be the district's.

Q Can you, as a dispatcher, decide to take somebody to the
police department?

A No.

Q The bus routes, how are they assigned at the beginning of
the vyear, if you know?

A They bid, drivers bid on the routes.

Q If you know, under the eollective bargaining agreement, do
you have the ability to move a driver off of a route?

A No. Wait, I —- what do you mean by move a driver off the
route? Permanently?

Q No, it was a bad question. I apologizé. Thank you for

clarifying it. I'm talking about on a temporary basis.

A Yes, on a temporary base, yeah.

Q And does the dispatch make that decision whether or not to
remove a driver from a route or to switch a driver from one
route to the other?

A When it comes to me coyering routes, yes, I ask the driver
would they mind driving another route. I just don't take that
driver off.

Q And again, I think you've already testified to this, but I
Jjust want to make sure it's clear, in the instances where you
can't find a volunteer, it's your testimony that you always go
to Sandra to'make the final decision as te what to do, is that

true?
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1  too, but the record will speak for itself -—

2 MR. GILBERT: Fine.

3 HEARING CFFICER KAUFMAN: —— and if you want to phrase

4 the question a different way.

5 MR. GILBERT: OQkay.

6 Q BY MR. GILBERT: In 2012 when you signed the forms, what

7 factors did you consider when you were deciding whether to sign
8 +the form?

9 A It really wasn't any factors to consider. They wanted the
10 time off and I just signed them.
11 g So it's your testimony as a dispatcher, you're already

12 short drivers, right?

13 A Uh-huh.
14 Q Yes?

15 & Yes.
16 Q@ And someone comes in and says, hey, I'd like to go golfing
17 today. You just granted the time off, and that didn't look at
18 the reason why?

19 & They would tell us the reason —— tell me the reason why,

20 but they're going to take it anyway.

21 @ But if you grant the time off, it's not an absence —-
22 A No, it's not.

23 Q —— under the attendance policy, correct?

24 A No, it's approvgd.

25 Q All right. So is it your testimony that regardless of the
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reason, you just granted the time off?
A No.
0 So you did consider the reason?
A Yes.
o] Okay. Did you comsider the number of drivers that wexre
out?
A Yes.
Q Did you consider the type of route that the driver was
driving that wanted the time off?
A Yes.
Q So for example, if it was a wheelchair route, is it harder
té fiﬁd drivers that are capable of -—- who know the proper
protocel, as far as strapping down wheelchairs and how to
handle wheelchairs?
A Yes, it's very haxrd.
Q So if a wheelchair driver wanted time off, again, this is

when you were signing those forms, you would consider the
difficulty in replacing that individual in determining whether
to grant the time off, correct?

A Yes.

0 Any other factors that you would consider?

A Na, not really.

Q How about the availability of other drivers to do the
route?

A Can I elaborate on that? I mean —-
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1 Services?
2 A Off and on azbout 30 years.
3 ¢ Thirty years, all right. Where are you currently
4 employed, what location?
5 A Hayward.
& Q And is that, for the record, Hayward Custdmer Service
7 Center, or CSC?
8 A Yes.
9 09 And what's your current job title?
10 A Operations Supervisor.
11 o0 Prior to being operations supervisor in Hayward, were you
12 employed for Durham Oakland?
13 & I was employed at Durham in Oakland, Peterman Northwest
14 also.
15 Q Okay. “
16 A Yes.
17 © 2nd is Peterman a company that Durham purchased?
18 A Yes.
19 Q Okay. How long have you been the operations supervisor at

20 Durham's Customer Service Center in Hayward, California?
21 A About nine months, since August of 2014.

22 Q Are you familiar with the National Express employee
23  handbook?

24 A Yes, pretty much.

25 Q And what's National Express, just for the record?
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1 contained within Employer’s Exhibit 237

2 A The employee’s name.

3.0 No. But what are they?

4 A Oh, it is a counseling --

5 0 So —-

6 A ~— ferm --

T 0 -- the eight —-

8 A ~— corrective action.

5 Q The eight pages in Employer’s Exhibit 23 are —-- is each
10 individual page a corrective action relating to attendance
11 wviolatioms?

12 A Yes.

13 Q' Who completed these ma'’am?

14 A I did.

15 0 Ma'am, are these documents kept in the employee's

16 ©personnel file?

17 A Yes. Yes, they are.

i8 © And are these documents kept in the ordinary course of
19 Dbusiness at the Employer's facility?

20 A Yes.

21 Q And do yéu have access to these decuments?

22 A Yes, I do.

23 Q And attendance infractions, ma'am, result in termination

24 of employment?

25 A I didn't understand.
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i Q@ Sure. Can.intendance, attendance —— geez -- occurrences
2 result in the termination of an employee's --
3 A Yes, it could.
4 0 —— employment?
5 A Yes.
6 Q So if an employee submits requests for time off forms that

7 aren't granted on a number of occasions could that lead to an

8 employee -~ if they -- employee still takes that time off could
9 that lead to the employee's termination?

igo A Yes.

11 MS. NISPEROS: Objection. Assumes facts not in evidence.
12 HEARING OFFICER KAUFMAN: Mr. Gilbe;t, do you want to just
13 get a little bit of information about where the policy's

14 centained?

15 MR. GILBERT: Pelicy was in an exhibit that's been

l6é introduced in the employee —-

17 0 BY MR. GILBERT: So, ma'am, is the policy contained in the
18 employees' handbook?

189 A Yes, it is?

20 MR, GILBERT: So I'm —— am I still addressing this

21 objection or I just —— I guess I don't -~ the objection was

22 facts not in evidence. I'm asking this individual based on her
23 knowledge of the handbook, the pclicies whether or'not

24 something could lead to termination. I don't understand how

25 that --
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Wilson as her supervisor what her job duties are, that is Ms.
Dorton, things of that nature. So it would be a good time to
if we're going to take a lunch probably right right now.

HEARING OFFICER KAUFMAN: About how much more time do you
think you'd have?

MR. GILBERT: I would think about 45 minutes.

HEARING OFFICER KAUFMAN: About 45 minutes?

MR. GILBERT: Uh-huh.

HEARING CFFICER KAUFMAN: We could keep‘goigg and then
break for lunch before cross-exam. How do you feel about that?

MS. NISPEROS: I would prefer to keep going since we got a

late start.
MR. GILBERT: I'm not being difficult but Adina will —-— I
have a hiatal hernia. Okay. And so if T don't eat it -- dit's

bad news. 2And I'm not --

HEARING OFFICER KAUFMAN: Fair enough.

MR. GILBERT: Okay.

HEARING OFFICER KAUFMAN: Okay. Fair enough. We can go
ahead and take our lunch break at this point. Let's go ahead
and go off the record. |
(Off the record at 12:17 p.m.)

HEARTNG OFFICER KAUFMAN: Okay. Ms. Wilson, you're still
under oath.

Q BY MR. GILBERT: Ms. Wilson, and I may have asked you

this. What time do you -- what time are your hours?
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1 A 5:45 to 4.

2 Q And what are to your knowledge Mr. Maller's hours?

3 R He's normally there before I get there so I would say

4 maybe five and he's normally there till about five.

5 0 And what's Eileen's last name, ma'am?

& A Noonan, N-0-0-N-A-N.

7 0 And just for the reccrd what's Ms. Noonan's title?

8 A Safety and training supervisor.

9 Q And Fileen is what time? At what time are her hours
10 generally?
11 A She normally gets there about I would say seven and she's
12 there until about four.
13 ¢ We've had some testimony about Jeremy.

14 A Jeremy.
15 ©Q What are Jeremy's hours?
16 A I really couldn't say because he's in the maintenance
17 department. But I know he's there at .least by six and he's
18 =still there ti;l about I would say 4:00 T will see him.

12 Q Okay. BAnd, ma'am, what aze Michelle's hours?

20 A 10:30 £ixl 7.
21 Q Ma'am, if Ms. Dorton is not a supervisor would there be

22 any representative of management at the facility on a daily
23 Dbasis between 5 p.m. and 7 p.m.?
24 A No.

25 MS. NISPEROS: Objection. Calls for speculation.
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HEARING OFFICER KAUFMAN: Maybe you could just rephrase.
If Ms. Dorton is not at the facility or when Ms. Dorton is not
at the facility is there any member of management. Maybe you
could just rephrase the question fox her.

MR. GILBERT: Well I'm not trying to be difficult. I
really don't want to be difficult but I don't —— the objection
was speculation., I mean I said if she is not —- if it's
determined she's not a supervisor -- ockay. I'll rephrase it.

MS. NISPEROS: Calls for a conclusion.

Q BY MR. GILBERT: I want you to assume that Ms. Porton is
not a supervisor. Okay.

A Okay.

Q Are there any supervisors, any representative of
management at the facility between 5 and 7 p.m. at night?

A No.

Q Is Ms. Dorton —— well let me -- do you know the hours of

'the routers?

A Yes.

o} Okay. And can you identify the routers for the record?
A Sherry Head, H-E-A-D and Candy Comancho.

Q And what are thedr hours if you -- to your knowledge?
A Sherry is there from 7 till about 5 and Candy is there
from 10:30 to 7.

Q And what are -~ who is the payroll clerk?

A Darlene.
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And is that her right title? T don't want to disparage

her in any way. What's the --

A

Q

F- I o T oI D e B

[@]

Payroll.

—-- title? Payroll?

Yes.

Okay. And what's Darlene's —— Corley you said?
Corley?

What are Darlene's hours?

Seven to five.

And who is the accounts receivable clerk, person?
The administrative assistant, Shirley.
What's Shirley's last name?

I'm trying to remember.

Is it Myers?

Myers, that's right. Correct.

M-Y-E-R-87?

Yes.

Dc you know Ms. Myers' hours?

She comes in at 8:30 and she leaves at 5.
And Adela Garcia, who is Adela Garcia?
She's the other dispatcher.

What are her hours of work?

5:30 to 2:30.

5:30 a.m.?

Yes.
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I'm drawing a blank. Sherry Head, Candy Comancho, Darlene

Corley, Shirley Myers -- oh, I'm sorry —— Adela Garcia and

Michelle DPorton, they -- were they the individuals at the

customer service center that had the opportunity to vote in the

May 8th, 2015 election from the Hayward Service Center?

A

Q

Yes.

Okay. Is there an individual -- and this is just again to

set some background because we haven't done this yet. Is there

a satellite office associated with the Hayward Customer Service

Center?

A Yes, there is.

Q What's that called?

A Livermore.

O And is it the ILivermore Customer Service Center?

A 'Yes, it is.

Q Who is the supervisor in charge of the Livermore Customer

Service Center?

A

A o B B ©

Q

Roxanne.

And do you recall is Roxanne's last name Liete?
Liete, IL-I-E-T-E.

L-E-I-T-E (sic)?

Yeah.

And was there -- was anybody from the Livermore Customer

Service Center eligible to vote in the May 8th, 2015 election?

A

Yes.
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i © Wno?

2 A Susan and I'm not sure of her last name.

3 Q Do vou know Susan's title?

4 A T really don't know.

5 HEARING OFFICER KAUFMAN: Do you know Roxanne's title?
6 THE WITNESS: She's the operations supervisor.

700 BY MR. GILBERT: &nd from your testimony it's fair to say
8 that neither you, Ron, Eileen or Eileen are at the facility on
9 a regular basis past 5 p.m. Is that true?

10 A True.

11 Q@ Between five and seven are drivers out on the road?

12 A Yes.

13 0 Do issues at the -— you know with drivers in the facility
14 come up between five and seven?

15 A It could.

16 Q Do we receive phone calls from parents between five and

17 seven’?

18 A Yes, we could.

is 0Q Do decisions have to be made how to cover routes between

20 five and --

21 MS. NISPRROS: Objection.
22 MR. GILBERT: -- seven?
23 MS. NISPEROS: Asks for a legal conclusion.
24 THE WITNESS: Yes.
25 MR. GILBERT: Legal conclusion.
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HEARING OFFICER KAUFMAN: What's your response?

MR. GILBERT: I honestly don't have a response as to how
do we have to cover routes between five and seven is a legal
question.

HEARING OFFICER KAUFMAN: I think the objection was to the
question do decisions have to be made between five and seven.

MS. NISPEROS: Correct.

MR. GILBERT: Decisions is not a legal. It's not —— we're
not applying any legal standard to a decision.

HEARING OFFICER KAUFMAN: Ms. Nisperos.

M3. NISPEROS: If this testimony is getting to anything
related to what Michelle Dorton does during that timeframe then
the implication is that she's making decisions which is a legal
conclusion.

MR. GILBERT: I would disagree that if the implication
that Ms. Dorton has to make decisions that making a decision is
not a legal conclusion.

MS. NISPERCS: &And it's —-

MR. GILBERT: The types of —-—

MS. NISPEROS: -~ it's also leading.

MR. GILBERT: -- decisions ——

MS. NISPEROS: It's leading.

MR. GILBERT: -- may be a legal conclusion but the
decision, making a decision itself it probably —- that's my
position.
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HEARING OFFICER KAUFMAN: Okay. I'm going to allow the
question and I'm going to accord it the appropriate weight when
T'm drafting the decision. But we'll see where this goes.

Q BY MR. GILBERT: Are there drivers on the road between
five and seven?

A Yes.

Q and are there occasions when those drivers on the road
between five and seven need guidance?

A Yes, I wouldn't say they're delivering children after that
hour. They may be on the road on their way home or something

like that but —

Q And ——
A -— not necessarily.
Q —— accidents could happen at that time?

A Accidents could happen.
Q and Michelle Dorton would be the individual that they

contact for that?

A Yes.
0 The bus could break down, correct?
A Yes.

Q Michelle Dorton would be the individual they'd have to
contact for that?

MS. NISPEROS: Objection. Leading.

THE WITNESS: Yes.

MR. GILBERT: Okay. I will rephrase.
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1 g BY MR. GILBERT: Who would the individual have to contact
2 if the bus broke down between five and seven?

3 A Michelle Dorten.

4 Q I believe that you testified that at least Candy Comancho
5 or Kamato would be at work on the staff between five and seven?
& A Yes.

7 Q Ma'am, do you -~ fxom your office where you are in your

8 office can you overhear what happens in dispatch?

9 A Yes, I can.

10 Q How far would you estimate your office is from dispatch?
i1 A To the actual area or to the door —-

12 Q Well ——

i3 A ~— the entrance into dispatch?
14 Q —-— well okay. Let's -- how about. All right. TIet's just
15 put -- how far would you estimate your desk is from Michelle

16 Dorton's desk?

17 A Oh, from here to the other side of the wall on the outside
18 of it.

12 ¢ The outside of that wall?

20 A Yes.

21 ©Q Okay. BAnd I would just represent that that's about

22 approximately 30 to 40 feet?

23 A Yes.

24 Q Okay. Well -- okay. That's fine. &And, ma'am, have you

25 ever heard or do you have knowledge that Ms. Dortoen has ever
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required a driver to perform a route? Strike that. Have you
ever heard Ms. —- do you have any knowledge of Ms. Dorton ever
requiring a driver to cover a route?

A Yes.

0 And can you give me, describe for the record the instance
that you're referring to?

A Where a driver has to double up on his kids and another
driver's students so that that other driver could cover another
route and he's insisting that he don't want to do it because of
the conflict with the children and the ride time and the
parents. And he's been told that he had to do it.

Q By who?

A By Michelle.

o] And who was the driver?

A Mark Hobson.

O - And who is the other individual that he would be covering
for?

A Donna Jackson.

Q and when Mr. Hobson was told by Michelle that he had to do
the route did he do the route?

A He did it.

Q How often, ma'am, do you get involved in covering routes?

iy Not too often.

Q Would you estimate that it happens on a daily basis,

weekly basis or can you give us an estimate?

AVTranz

www.avtranz.com - (800) 257-0885

85




USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 89 of 593.

10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

251

A Maybe weekly.
Q And on a daily basis based on your experience, 20 some odd
years in the industry and your experience at the facility, how

often on a daily basis are dispatchers required to cover

routes?

A Daily.

Q How many times a day?

A Ok, five, six times a day minimal.

0 And it's your testimony that you might be involved once a
week?

A I could be, ves.

Q Ma'am, have you ever heard Ms. Dorton counsel employees?

M3. NISPEROS: Objection. Calls for a conclusion.
HEARTING OFFICER KAUFMAN: I havén't even heard his full
question yet.
MS. NISPEROS: ©Okay. I thought it was counsel employees.
HEARING OFFICER KAUFMAN: Can you state your question?
Q BY MR. GILBERT: Have you ever heard Ms. Dorton counsel
any employees in dispatch?

A Yes, I have,

o] Who?

A Her name is Becca and Paula.

Q So those are two separate employees?

A Two separate people.

Q And we've had some testimony again foundationalized about
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employees that actually assist in dispatch?
A Yes.
0 Are —— is Becca an employee that assisted in dispatch?
A Yes, she did.
Q is Paula an employee that assisted in dispatch?
A Yes.
Q Why does the Employer have drivers that assist in
dispatch?
A Well cone is a driver. One was a temp person. Paula was a

driver. She was on modified duty because she was injured on
the Jjob.

Q And so what did —- what kind of counseling did you hear
Ms. Dorton give Becca?

a Say she answered the phone, she felt like she didn't do
the job correctly and she counseled her into how she should've
done it.

Q Anything else that you can recall as far as Ms. Dorton
counseling employees in dispatch?

A How they handle phone calls or how they handle other
drivers or things like that.

0 Do we ever have that is the customer service ever —-
customer service center ever have to work with parents that are
angry about an issue involving the bus service?

A Yes.

Q and how often does that occux?
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1 A Oh, that could be daily.
2 9 And does Adela Garcia take those calls?
3 A Sometime, yes.
4 Q And when Adela Garcia takes those calls does she consult
5 with anybody to help her handle the parents?
6 & Yes.
7 Q Who?
8 A Me.
9 Q Does Michelle Dorton take those calls?
10 A Yes.
11 Q How often if at all does Michelle Dorton consult with you
12 on dealing with parents?
13 A Very little.
14 Q Ma'am, can you refer to Exhibit 22. I think it's up there
15 in front of you. It has not been moved for admission but it
16 has been handed to the witness. TI'll represent for the record
17 it is the time off slip request from Maria Lopez. Ma‘'am, in
18  your capacity as operations supervisor are you familiar with
12 Michelle Dorton's signature?
20 A Yes.
21 0 And is that Michelle Dorton's signature that is on the
22 front of Employer's Exhibit 227
23 A Yes.
24 Q I'm going to hand you what's been marked as Employer's

25 Exhibit 24. 1I'll represent for the record it’s a time off or a
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1 Q And you talked about, earlier you talked about two
2 employees who do work in dispatch office, you mentioned the
3 names of Becca and Paula; do you recall that?
4 A Yes.
5 0Q .Do you set Becca and Paula's work schedules?
6 A Yes.
7 Q You do? DQ you grant their requests for time off?
8 A Yes.
9 0 Okay. Do you assign them work tasks?
10 A Yes.
11 0 Okay. Do you have the authority to diseipline them in
12 some way, whether that's -- well, I'1ll rephrase my gquestion.
13 Do you have the authority to discipline Becca and Paula?
14 A Yes, I do. |
15 Q@ Were you involved in the hiring of Becca or Paula?
1l A No.
i? Q Okay. To your knowledge, Michelle Dorton did neot hire
18 them; is that fair to say?
19 A That's fair to say.
20 @ and isn't it fair to say that you are able to give
21 recommendations about whether they should be fired ox
22 reprimanded in some way?
23 A Yes.
24 Q Do you have the authority to fire Becca or Paula?

25 A No.
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Q And isn't it fair to say that if you exercise your
authority to recommend that Becca or Paula be fired, vou would
do that to someone in upper management?

A Yes, I would.

Q You would not do that to Michelle Dorton?

A No.

Q Okay. And who would you make that recommendation to?
3 Ron Mahler.

Q Is Ron Mahler the person who hired Becca and Paula?

MR. -GILBERT: Objection, foundation, to the extent it
calls for speculation.

MS. NISPEROS: Ckay.
Q BY MS. NISPEROS: Are you aware of whether Ron Mahler has
ever hired a Durham employee?
A Yes.
Q And has he ever hired a Durham employee?
A Yes, he has.
Q Do you know, if you know, can you tell me, did Ron Mahler
hire Becca?
A Yes, I would say so, yes.

Q Did he hire Paula?

A No, Paula was already there before he came.
Q Okay. Who hired Paula?
A I'm not sure. I wasn't there.

o

Ckay. And isn't it true that, let's assume for the sake
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of illustration that Michelle Dorton can ask Becca or Paula to
answer phones. Do you have the aunthority to override what
Michelle has told them?

A Yes.
Q Okay. And have you done that, in fact?
A No.

Q But you do have the authority to --

A I have -— yes I have --

0 —— override her?

2y -~ the authority.

Q And you have the authority to direct their work?
A Yes.

Ql Give them assignments?

A Yes.

Q Okay. 'Thank you. And isn't it true that if Becca or

Paula —- isn't it true that you have the authority to transfer
Becca —-— |

A Yes.

Q —— to another work assignment? Okay. And Isn't 1t true

that you have the authority to transfer Paula to another work
assignment as well?
A Yes.

MR. GILBERT: We will stipulate that Ms. Wilson is a
supervisor as defined under Section 211 of the Act, if that

would expedite things.
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HEARING OFFICER KAUFMAN: Ms, Nisperos is indicating that
that would not expedite things. I don't think that's what
she's trying to get at with this line of questioning.

Q BY MS. NISPERCS: And isn't it true -~ so you gave some
testimony earlier about Becca answering phones. You said that
she answers phones in dispatch; is that accurate?

A Yes.

Q And you have the authority to counsel her about how to do
that; isn't that fair to say?

A Yes.

Q And you do, in fact, do that, isn't that right?

A I do.

Q Ckay. And how many.times do you do that a week?

A It's not a weekly thing. It's when it's the appropriate
time.

0 An appropriate time?

A Yes.

Q Can you elaborate?

A If T overhear a conversation that I think is inappropriate
for her to use or to do with any caller, then I intervene.

Q And you have done that while Michelle Dorton is present in
the office, isn't that right?

A I can't say whether she was there or not.

Q But you have the authority to do that if she was making an

inappropriate -- doing something inappropriate in regard to
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these calls, we're talking about Becca, and Michelle Dorton was
present, you would do that, is that fair to say?

A Yes, I would.

Q Okay. And you don't wait on Michelle, you don‘t go to ——

A No.
0 -— her in order to do that? Okay.
A No.

MR. GILBERT: We'd be willing to stipulate, if this is the
issue, that Ms. Wilson on the hierarchy chain is certainly Ms.
Dorton's supervisor, if that would help.

MS. NISPEROS: That's fine, but I want to continue my
gquestioning.

MR. GILBERT: Okay.

Q BY MS. NISPEROS: And isn't it the case that if Michelle
Dorton, I think we've already covered this but I want to make
it eclear for the record, if Michelle Dorton gave a counseling
to Paula, you have the authority to override that; is that
right?

A Yes.

Q QOkay. And you have done that, isn't that right?

A No, I don't remember doing that. No.

0 vou testified earlier that it’'s your understanding that
Michelle Dorton commuaicates with the drivers between I believe
it was 5:00 and 7:00 p.m. Do you recall testifying to that?

A Yes.

AVTranz

www.avtranz.com - (800) 257-0885

93




USCA Case #16-1074  Document #1638%%38 Filed: 09/36/2016  Page 97 of 593

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

283

Q Okay. BAnd I believe the éxamples that you gave were
breakdowns, that was the example that the Employer counsel used
in that question. Do you recall --

A Yes.

Q ~— talking about that? Isn't it true that there are

Durham policies that govern a situation where there is a

breakdown?

A Yes, there is.

¢} Can you tell me about those policies?

A If there's a breakdown on the road, the driver calls in

either by phone or by radio to the dispatcher. She finds out
what's goiné on. BShe refer them to or she passes them on to
the maintenance department.

Q Isn't it true that Michelle Dorton is not authorized to
give mechanical adviee about repairs to drivers?

A Yes, |

Q And isn't it true that —— well, I'll rephrase my question.
What other Employer Durham policies govern a situation where a

driver has a breakdown?

g

That is the procedure.

Q That they call dispatch --

A They call dispatch, vyes.

Q And Michelle —-

A And from dispatch it goes through to the maintenance

department.
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1 Q Maintenance department? Can you describe -- let me
2 rephrase. Can you describe for me the maintenance department
3 process. So after the calls —- Michelle refers the call over
4 to maintenance, what happens?
5 A If it's the maintenance supervisor or ome of the
6 mechanics, they will speak to the driver. They also have a
7 handheld radio they can talk to the driver, find out what's
8 goiné on and if they have to ta#e a bus out or whatever, they
9 come back to dispatch and dispatch know what they're going to
10 be doing, whether they have to take a bus out or what needs to
11 happen.
12 0 Okay. &And isn't it fair to say that the maintenance
13 folks, including the maintenance supervisor, give advice to the
14 drivers?
15 A Yes.
16 © Okay. &And what kind of advice do they give them?
17 A Tt's kind of hard for me to say because I don't work back
18 there.
18 ¢ Okay. Do you have any knowledge of what kind of advice
20 they give?
21 A Maybe how to start a bus if it dies on them.
22 Q Okay. And isn't it true that Michelle Dorton is not
23  authorized to tell drivers how to start a bus that has died on
24  them?

25 A She's not authorized, no.
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Q Okay. She doesn't do anything, handle any mechanical
issues with buses as a part of her job's duties, does she?
A No.
0 Okay.

MS. NISPEROS: No further questions. Thank you, Ms.
Wilson.

HEARING OFFICER KAUFMAN: Okay. Thank you. Ms. Wilson,
thank you very much for your testimony ~-

MR. GILBERT: Well, I have two, three —— sorry, there's
redirect. I apologize.

MR. GILBERT: It's okay.

REDIRECT EXAMINATION

Q BY MR. GILBERT: Ms. Wilson, can Ron, can he grant time
off to Becca and Paula?

A Yes, he could.

Q And Michelle Dorton, can she grant time off to Becca and
Paula?

A Yes.

Q And can Michelle ~- can Ron assign work tasks to Becca and
Paulav?

A Yes.

Q Can Michelle assign work tasks to Becca and Paula?

A Yes.

0 And in fact, does Michelle actually assign work tasks to

Becca and Paulav?
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A Yes.
Q She do that on a daily basis?
A She has.
Q When a bus break down, are there some decisions that need

to be ﬁade before you talk te maintenance?

A Yes, -when —— yes.

Q For example, well, let me ask you this. Does thg
dispatcher have to determine whether or not the bus should stay
still or move to the side?

A Yes.

Q And if there's kids on the bus, does maintenance make the
decision what to do with the kids?

Ly No.

Q Who ﬁakes that decision?

A Dispatch.

Q You were asked a number of questions about the request for
time off slips when I was guestioning you before, correct?

A Yes.

Q and you testified as to your position with respect to
which ones of those requests for time off forms were approved,
correct?

A Yes.

Q And you gave us the basis for why you believed that
certain request for time off forms Qere approved, correct?

4 Yes.
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1 THE WITNESS: Thank you.
2 HEARING OFFICER KAUFMAN: Off the record.
3 (OLf the record at 2:57 p.m.)
4 HEARING OFFICER KAUFMAN: We are back on the record after

5 a short break for the parties to loock for some lost documents.

6 Mr. Gilberf, would you please call your next witness?
7 Paula Moncado, M~0-N-C-A-D-0,
8 HEARTNG OFFICER KAUFMAN: Please raise your right hand.

S Whereupon,

10 PAULA MONCADO

11 having been duly sworn, was called as a witness herein and was
12 examined and testified as follows:

13 BEARING OFFICER KAUFMAN: Thank vou. Please state and

14 spell your name for the record.

15 THE WITNESS: My name is Paula Moncado, first name Paula,
16 P-A-U-L-A, last name Moncado, M-O0-N-C-A-D-0.

17 DIRECT EXAMINATION

18 Q BY MR. GILBERT: Ms. Moncado, how are you?

19 A I'm good, thank you.

20 Q My name is Jeff Gilbert, I'm the attorney for the
21 Employer. You and I have never met, have we?

22 A Possibly in passing.

23 Q But we've certainly never talked --

24 A Not formally,

25 0 —— about this case.
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1 A No. No.
2 Q Okay. And ma'am, are you here today pursuant to a
3 subpoena?
4 A Yes.
5 0 I would just ask that if I ask you a guestion that I use a
6 phrase or term or something that doesn't make sense, just a bad
7 question, if you don't understand it, ask me to rephrase 1t, is
8 that acceptable?
9 A Sure.
10 ©Q Are you under the influence today of any kind of substance
11 that would prevent you from testifying truthfully and honestly?

12 A No.

13 9 Are you currently employed, ma'am?
14 A Yes,

5 Q By whom?

le A Durham School Services.

17 Q and how long have you been employed by Durham School

18 Services?

19 A Since June 4th, 2014.

20 Q And what was your job title at the time that you were

21 hired?

22 A Driver.

23 Q And ma'am, without getting into tco many specifics, and I
24 certainly don't want you to have to disclose anything about

25 your physical health, but did you suffer some type of injury at
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some point?

A Yes.

Q Okay. And were you placed on scme type of modified duty?
A Yes.

0 And what did that entail? Where were you placed?

A I was placed in the dispatch office.

Q And how long then were you in the dispatch office?

A I was there from, I think January of —— this is going to
be roughly, because I know I gave the dates be}ore and T don't
remember, but around January 25th —-

Q Just an estimate is fine.

A —— until I think about three or four months. January to
May, so probably about four months.

Q Currently what tasks are you pefforming?

HEARING OFFICER KAUFMAN: I'm sorry, can we —— so the
record is clear, what time frame are you referring to, these
months.

THE WITNESS: January of this year

HEARING OFFICER KAUFMAN: This? Okay.

0 BY MR. GILBERT: What year, ma'am?

A 2015,

Q You started in June of 2014, correct?

A Correct.

Q So you didn't work in January of 2014, right?
A No.
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1 Q Okay. A&nd so what are you currently doing? Are you

2 currently driving or in dispatch?

3 A I'm driving.

4 Q . And is it fair to assume that from June 4th, 2014 until
5 approximately January of 2015, you drove a bus?

& A With the exception of a break, yeah.

7 0 Well, vou're entitlgd to that.

8 A Yes.

9 O  And, ma'am, are you represented, if you know, by the
10 Teamsters Union?
11 A Yes.
12 9 Do you know what local?
13 A I would be guessing. I'm sorry.
14 Q Well, do you know Mr. Smith, who's seated at the counsel
15 table?
16 A No.
17 Q Okay. Who is your Union repreééntative, if you know?
i A Stacy —— I can't remember her last name. I'm drawing a
19 Dblank, I'm sorrv. BHer name is Stacy.
20 © Alvelais?
21 A There you go. Alvelais.
22 Q Are you familiar, 1f you look up on éhat lectern there,
23 there should be a document that's been marked as ER-3, and I
24 can help you if you need some help, but it's a request for time

25 off slip.
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There's a few of them, yeah. 1It's one of these?
Okay. This was a blank ons, but --

Oh, a blank one? Oh, yeah.

Okay.

Uh-huh.

Are you familiar with that document, ma'am?

Uh-huh. Yes.

And how are you familiar with that document?

I've submitted them for myself.

And can you describe for the hearing officer the process
you follow in submitting a request for time off slip?
Can you rephrase that?

Well, yeah, yes, ma'am. You have to get tﬁe slip, right?
Right.

Whe do you get it from?

Ckay, at this time?

In the past, when —-

In the past. Okay, that's why I was asking.

Okay.

For time reference.

Okay.

Originally —-

Between January —--

Initially ——

Between the time that you started, June of 2014 --

AVTranz

www.aviranz.com - {800) 257-0885

102




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 106 of 593

254
1 A Okay.
2 Q -~ and May of 2015.
3 A Okay. Thank you. I would request the time off slip from
4 Michelle Dorton in dispatch.
5 Q Okay. And ma'am, do you know Michelle Dorton?
6 A I just know her as a co-worker.
T 0 Okay.
8 A And that she has a tag, a name -- you know, she has a
9 Dbadge.
10 @ And what does her badge say?
11 A It says her -- it says Michelle Dorton, head dispatcher.
12 Q and where is that tag or badge?
13 A It was always hanging on her monitor so you could see it,
14 like from where you are, I could see it slightly on the monitor
15 on her computer monitor, facing outward towards the rest of the
16 office.
17 Q and -- ckay. And so you would request this time off slip
18 from Ms. Dorion.
18 &2 Uh-huh.
20 Q Is that a yes? 2And I don't mean --
21 A Yes.
22 9 —-- to be rude.
23 A T'm sorry. Yes, and then T would £ill it out and then T
24 would give all the copies back.

25 Q To whom, ma'am?
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A Ta Michelle.

] Okay. And when you géve them back -- how did you know to
give them back to Michelle?

A She told me they go back to her.

Q Okay. BAnd when you gave them back to Michelle, did she

comment in any way?

A Sometimes she would say, I can't guarantee it'll be
approved.

Q Okay.

A It may or may not be appiowved, or she would say they're

approved by management. Management makes the decisions.

Q Okay. &and then after you provided the slip to Ms. Dorton,
how did you find ocut whether or not your request was approved?
A Well, I would have to ask her if it had gone through. I
would wait, like, maybe a week or so. If it wasn't eminent and
then I would ask her and then she would say that they hadn’'t
been returned to her yet by management, but she'll check on it
for me. And then the next day or so I would receive a notice,
which is the pink copy, the employee copy. That would be given
to me. I think it would be put in my box, my slot.

Q Okay. And how would it indicate that it was approved?

A It would be signed at the bottom —--

Q Okay. .

A -— by the manager.

Q And who was the manager who signed that?
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A Let's see, initially they were being approved by Paul, who
was the old DM.
Q Okay.
A And then that's who would be on there, and then after he
left, it would be Sandra, Ms. Sandra Wilson.
Q Okay. Did you ever get a request for time off approved
that wasn't signed by Ms. Wilson?
A T'm —— I may have gotten one from Ron because when Paul
left, Ron had to do another one —--— he had to replace the one
that was missing for me, so he did sign it.
Q Okay. So you testified a second or you -- saying though

that the process has changed recently?

A Right.
Q Well, how has the process changed?
A I no longer get-these either from Michelle or turn them

into Michelle. I am supposed to get them from dandra Wilson,
the operations manager.

Q Okay. BAnd that's the orly change that you know of?

A That's the only change —- and I only know it by —- not
formally, just by doing, by process of application. That's how
I know. T went in just last week, last Friday, and it had
changed to that.

0 And how do you know it changed?

A I went in last Friday to request time off for the week
after next, and I was told by Michelle that -- she said, "They
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don't come from me anymore, you have to get the slip from
Sandra.”

Q Okay.

A So I went to get it from Sandra and filled it out.

Q Okay. BAnd have you ever been verbally apprised by Ms.
Dorton that your vacation or that your time off has been
approved?

A I can't recall.

Q Okay.

A T can't recall that she's told me it has or hasn't.

Q Ckay. But it's your testimony that in each instance when
your time off request has been granted, you've received a
signed copy from --— with the signature of Ms. Wilson?

A Right.

Q Okay. When you worked in dispatch, how did you receive
your daily assignments, so to speak?

A I worked a split shift in dispatch.

Q Can you explain what that means?

A That means that, like my route hours, which are from 6:00

a.m. to 9:00 a.m. and then a break, and then resuming from 2:00
p.m. to 5:00 p.m., I would go tc dispatch for those hours.

Q Okay.

A I would drive there and stay and then drive home and then
drive back.

0 Okay.
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1 A And stay. So I --
2 Q And —— go ahead, finish.
3 A There's different staff in the morning than there isAin
4 the afternoon.
5 0 Okay. BAnd so in the afternoon, how would you get your
6 .work assignments?
7 A I would go into dispatch and ask if anyone needed to be
8 called, and that meant any parent of a child who's going to be
9 1looking for the bus, that the bus is going to be late, so any
10 parent of a child on a late bus, they need to be called, so I
11 would go in and ask her if they needed to be called.
12 0 Who is her?
13 A Michelle, sorry. I would ask Michelle.
14 Q Let me ask you this way, just to expedite the process.
15 A Uh-huh.
le ©Q Did Ms. Dorton ever make assignments of work to you?
17 A Yes. They weré verbal.
18 0 Okay. And what types of assignments would Ms. —— or what
19 type of work would Ms. Dorton assign to you?
20 MS. NISPEROS: Objection, can I have some foundation as to

21 the assignment that's calling for a legal conclusion?

22 MR. GILBERT: Well, I would disagree that it calls for a
23 legal conclusion. I'm not —— the law defines what assignment
24 —— to constitute an assignment under Section 211 entails and

25 the summary term assignment isn't the legal defipition. I'm
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trying to figure out how you got on a daily basis what your
work duties were going to be.

A Correct.
Q And so you testified that you would come in sometimes and

you would ask who you were suppcsed te call.

A Correct. I would ask if there were any parents that
needed to be called. She would hand me the route sheet with
the contact informaticn on it, and I would sit down and begin
making calls. Other than that, the general duties were to
answer the phone whenever it rang, to call out information on
the radic to a driver for an ETA.

Q And what dges that stand for?

A Estimated time of arrival for a driver to a parent's home,
to a child's home, and that was the cycle of things. It was
always busy like that, so other than answering the phones and
getting on the radio, there isn't anything else unless
someone's —— you know, all the duties kind of come from the
phone calls, you know, So you answer the rhones and you help
them with the informztion. &And she would ask me to go get
things off the printer.

Q Okay. Who's she?

a I'm sorry, Michelle. She would just say, Paula, could you
go get this off the printer? 2and I wouid Just get up and go
get it off the printer and bring it back and it would be a

route that she printed, because the printer is located out of
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1 the office and down the hall.

2 0 When you were in dispatch, who did you believe was your
3  supervisor?

4 A I thought it was Michelle.

5 0 The -— are you familiar with an employee by the name of
6 Sharon?

7 A Yes.

8 0 Do you recall an incident involving yocu, Sharon and

8 Michelle Dorton?
10 A Yes.
11 9 Can you -— do you recall when it happened?

12 A {No verbal response) .

13 Q hpproximately?

i4 A Probably in April, mid-April, probably.
15 Q And that would be 20157

16 A Of 2015.

17 Q Okay. 2&And can you just --—

18 A Sure.

1% @ —— testify for the repord what happened?

20 A Sure. It was busy in dispatch for the setting.. It was

21 busy as far as phones ringing, and then there was a dead

22 moment, you know, there was down time, and Sharon and I were

23  talking, we were just talking quietly among ourselves, personal
24 chit chat, and Michelle announced fairly loudly, "Excuse me,

25 are you two still on the clock?”
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1 And we looked at her and, "Yeah."
2 "Then I expect you should be working," is what the answer
3  was.
4 And did you go back to work at that time?
5 A Yes, we did. And there was one other person in the office
6 too.
7T Q Who else was in the office?
8 A Maria Lopez.
9 Q Okéy. At any time, ma‘'am, did you ever talk with Sandra

10 Wilson about how she expected you to get your daily job duties?
i1 A Yes. That was in the beginning of the modified duty.
12 0 And what did Ms. Wilson tell you?

J13 A And she would say, you can get that from Michellé.
14 Q@ And you can get -- when she said "that," what was she
15 referring to?
16 A That information, you know, what type of work will I be
17 doing, you know, and what am I supposed to be doing, and she
i8 said you could see Michelle for that, your duties, answering
19 the phone -- you could see her. And she would be the one that
20 I would ask. And the same went for if I was going té leave
21 early.
22 Q Did Ms. Dorton, while you were in dispatch, ever verbally
23 counsel you about your work performance?
24 A Yes,

25 Q Can you describe for the record what occurred in those
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1 instances?

2 A She made a comment on the type of question I was asking,

3 and it was derogatory.

4 Q Okay. Can vyou give us more detail, please?

5 A Sure. I asked her —-— the setting was that a driver was

6 working really, really hard and taking extra.children on his
"7  bus and already the parents are calling for estimated time of

8 arrival. Bnd so since the driver had just got there, T asked

9 her, you know, who the driver was, and she told me who it was
10 and then I said, okay, so should I —— I'm trying to say, you
11 know, I was tentative. Should I ask him for an ETA or, you
12  know, so I said -- so what should I do? And she just looks at
13 me and she says, "What do you think? I’'m not even going to say
14 anything. What do you think you should do?" A2nd because I

15 didn't want to step on anyone's toes, in my mind, I was like
16 floored. I don't know. I was very embarrassed because she

17 said this very loudly. She just laughed and like, "I'm not

18 even going to -— I want you to figure this one out.”™ And she
19 started talking to me like I was a child. &2And I go, "I have no
20 idea." I mean, it just threw me. I said, "I have no idea."
21 And she says, "Get an ETA." And that was, to me, that was

22 counseling me on my performance. I felt chastised. 8o as far
23 as counseling went, I didn't get any better information, I got
24 an answer ultimately, but -~

25 Q okay.
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A —— not really any information that would be useful.
Q Any other instances you can recall where you felt like Ms.
Dorton was assessing or evaluating your work performance?
A Yeah. TI'm trying to remember. I did have an incident
that stemmed from one of her evaluations like that, one of her
camments.
Q Well, why don't you tell us about that?
A Okay. 8o on that same day, she had done this I think
three different times and at the last time, she being Michelle,
at the last comment that she made to me, I told her, I said, "I
don't even need to be here."

And she szays, "Well, I didn't ask you to be here."

I said, "No, seriously, I'm not taking this expletive,
expletive from you. I don't even need to be here. I don't.™

And she said, "Well, you can stay or you can go, but you
know, whatever you decide you do, you make sure you run and
tell Ron that you're leaving, because I'm not your boss."”

And I said, "Oh, now you tell me." And I went and I left.
I was just so -- had it, had it with her attitude that day that
I left and I went straight to Ron and Ron advised me to write
up an incident report, and so I went home righi away, I kind of
put it in my phone how it went, and then I sat down later. I

went in the next day and I wrote it all out for them.

Q For them meaning who?
A My manager, Ron and Sandra.
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0] And did ultimately, did you ever file a grievance with the

Union about Ms. Dorton?

A Yes, I did, I filed a grievance based on that incident
with Stacy and I received an email from Stacy saying that she
got the —— I scanned it and sent her a copy. I received an
email from Stacy fhat she got the information aﬁd then I
received text from Maria Lopez, who.is my shop steward, saying
that there was going to be a meeting aboﬁt it, and then -- then
ejither that day of the meeting or the following day one of the
dispatchers lost a family member and then I guess everybody was
caught up in that, or because that person was gone, maybe they
couldn't cover for us to have the meeting. So neothing xeally
ever came of it as far as 1 know.

Q Was the agreement still pending, if you know?

A I believe it would still be pending. I haven't followed
up with Stacy on it'yetf

Q And when you were testifying a second ago you said
something to the effect of now he told me.’

A Now you tell me.

0 What did you mean —— what is it -~ what did you mean by
that?
A I meant —— because all of these things that she's

directing me to do in my assignment, you know, and she's
verbally giving me commands to follow, that now she's telling

me she's not my boss. She's also deciding whether I can leave
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1 early or not. Because I was on medified duty I would have to
2 go to the clinic and going to the clinic would be about an
3  hour, and that would put me over my daily hours. So T would
4 assume T —- if T went to the clinic in the morning after my
5 three-hour shift that T would be allowed to take an hour off,
6 or you know, so it would be -- T Would‘ask —-- I would ask
7 Sondra and she would say, "Clear it with Michelle.™
8 ' So then I would ask Michelle and sometimes she'd say, "No,
9 you need to stay," or, "Yeah, I guess you could leave." But
10 most of the time she wanted me to stay.
11 HEARING OFFICER KAUFMAN: Did you have to fill out a form
12 for these requests to leave early?
13 THE WITNESS: WNo, I didn't. It was verbally. Because it
14 waé a daily —- it's a daily allotment. It's not a —— how do T
15 say it? It's --
e ¢© BY MR. GILBERT: You're not asking —- well -=-
17 A I know. T know. I'm trying to clari --
18 0Q No, go ahead. Absolutely. I don't want to interrupt.
18 & Yes. It's —- I'm asking -- as of that day, it's just like
20 I had an appointment I had to go to, but the job is rFaying me
21  to go to that appointment. I'm getting paid to go to the
22  clinic.
23 HEARING OFFICER KAUFMAN: Okay.
24 THE WITNESS: So it would run me over my daily amount of

25 time. I'm sorry.
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HEARING OFFICER KAUFMAN: Okay.
Q BY MR. GILBERT: #And so were you receiving ovextime then?
A If she told me to stay it was not considered overtime; it
was just considered more than my guaranteed six hours because
overtime is paid upon more than eight.
Q S0 let's, for the record —--
A Uh-huh.
Q ——- because the Hearing Off -- you’'ve got to understand,

the Hearing Officer isn't familiar with our business and --

Fiy Okay.
Q -— you've just used a new term that maybe we need to
explain.

Does —— in the bus industry traditionally, or at Durham,
do they -- if your route takes you three hours, or you work

three hours per day, is there a guaranteed minimum you receive?

A There's a -— yeah, there's a guaranteed minimum and I want
to say it's -- some -- there is a different guarantee in the
summer then there is —-— now there's not -- I think it's five

and a half hours is what it is. You're guaranteed five and a

half hours.

Q And so even if you only work four you get paid for five
and a half?

A I believe so.

0O Okay.

A I haven't had that happen. T mean —- we usually have a
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lot of work to do. We have a lot of kids to ~-

Q You need more seniozrity.
A -~ take to school.

Q Good.

A Yeah.

Q But again, if Michelle told you to stay in those

instances, would you ==

A I would stay. I wouldn't say no, believe me. I would
stay.
Q Have you ever heard Michelle cha -- well ~- ever —-— AllL

right. You ever heard Michelle talk to drivers over the radio
about their Jjob performance?
A I only recall -- I only recall an instance once. S3he was
trying to fill routes and somebody was saying that they're not
going to do it and she was saying, "Yes, you are. You're going
to -~ you can't do that. No. No. No. No. You can't do
that."

MS. NISPERCS: Objection. Introducing hearsay into the
record.

THE WITNESS: But --

MS. NISPEROS: We don't know who this outside person is.
They are not physically present.

HEARING OFFICER KAUFMAN: Mr. Gilbert?

MR. GILBERT: Well, it's not being offered for the truth

of the matter, it's just being offered as to what she said. I
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mean, her position would be authority she was exercising, soO.
THE WITNESS: I couldn't —-
HEARING OFFICER KAUFMAN: T would agree. I don't think

it's being offered for the contents of the statement. Thank

you,

THE WITNESS: That's it ox?

MR. GILBERT: Well, no -- I mean you can continue --

THE WITNESS: Oh, okay. I couldn't tell you the name of
the driver because they have route numbers and —- so I wouldn't
even know who it was anyway. I would just -- I just know it

was a male driver that she was talking to and she was, "No.

No. No. You can't do this tec me. You're going to —— you need
to go. You need to pick up this route. You can't do this to
me. You can't leave me like that.”™ You know.

Q BY MR. GILBERT: BAnd is there a perception among —-— this
is based on your experience. 1Is there a perception among

drivers that Michelle has favorites?

A There is.
Q Would you consider-yourself to be one of her favorites?
A No.

Q Do you know -- do you have firsthand knowledge about Mi --
how Michelle handles requests for time off from her favorites?
A No._

Q Okay.

HEARTNG OFFICER KAUFMAN: Ms. Moncado, the incident that
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you were just talking about with Dorton that led to a grievance
filed by Sonia?

THE WITNESS: Stacy.

HEARTNG OFFICER KAUFMAN: Stacy. I'm sorry.

THE WITNESS: That's okay.

HEARING OFFICER KAUFMAN: Do ycu remember the dates? Or
can you estimate the dates? I know you said it was between
January and May 2015, but --

THE WITNESS: The date of the incident?

HEARING CFFICER KAUFMAN: Yeah.

THE WITNESS: I think that was in -— I think that was in
Zpril, and unfortunately I don't have my phone with me or I
would love to look it up. I mean -- I have an email from Stacy
that —- for that date, but I can't remember.

HEARING OFFICER KAUFMAN: Okay. That helps. Thank you.

THE WITNESS: Uh-huh.

Q BY MR. GILBERT: Did you ever talk to Ms. Alvelais about
Ms. Dorton?

A Yes, I have.

Q And in those conversations did you ever express to Ms.
Abalize that you considered Ms. Dorton to be your supervisor?

MS. NISPEROS: Objection. This is hearsay.

MR. GILBERT: How is it hearsay? It's not hearsay. It's
absolute -~ I mean —— different objections, but did you tell

her you believed her to a supervisor is not hearsay.
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HEARTNG OFFICER KAUFMAN: And the witness is hers --

MR. GILBERT: Right.

HEARING OFFICER KAUFMAN: —-- so she can ——

MR. GILBERT: That's what I'm saying.

HEARING OFFICER KAUFMAN: I'm going to allow it. Go
ahead.

THE WITNESS: Okay. In mﬁ conversation with Stacy I said
yes, I said she's -- I said she is the —- I made this comment.
T said, "She -- she's the head dispatcher,”™ I ~- and I was
angry and I said, "She's the head dispatcher," and I said, "You
know what,™ I -— "and I'il tell you, that's the most
unprofessional person I've ever witnessed that I've had to
answer to."

And there's a different between a head dispatcher and a
lead dispatcher and if she wants to be the iead dispatcher then
she would be leading by a much more professional tone. Head
dispatcher, it just means like -— it seems like she could boss
anybody around or have an attitude and everybody —— and she's
very loud and you -- you kind of feel intimidated by her. I
did have that conversation with Stacy.

Q BY MR. GILBERT: That was a conversatiom that you had with
her as part of the grievance? |

A Correct. Roughly in April of this year.

Q Did you ever witness Ms. Doxton assign work to other

individuals that were working in the dispatch office? For
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example, there's been some testimony by a woman named Becca; do

you know Becca?

A Yes.
Q Did you ever see Ms. Dorton —-
A Oh, yeah. I remember -- yeah, Becca's not in there

anymore, she went to a different position. But yeah, I've
seen ~- she's given her -- and I -- "You call this one. You
call this one,” or, "Here's the routes, divvy them up.”
Michelle has given them to Becca and said, "Here's the routes,
divvy them up," or vou know H;

Q Did you feei like ——

A —— I've been there. Uh-huh.

Q —-— when Ms. Dorton gave you assignments that you could

refuse to do them?

A No.
Q What's a split route, ma’am?
a A split route is a route that no one is doing because the

driver of that route has called in sick. So you take the
route. BSay you have tem kids, I'1ll make it really easy.
They're to be picked up from one school. Say this is an
afterncon route because there's a morning where they're taken
in and there's afternoon where they're taken home.

S0 to explain either one, in the afternoon you would split
that among the drivers in -- that are dropping off children in

the location of the children that need rides.
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Q Uh-huh.

A So you could split the route up that way.

4] And who makés decisions, based on your experience in
dispatch, who makes decisions about the assigoment of split
routes, or splitting routes to driv —- among drivers?

29 I think it's just the dispatcher who is on —-— who is
there. TIf it's in the afternoon, that's going to be Michelle.
Q Okay. All right.

A She's the one that calls them out.

HFEARING OFFICER KAUFMAN: Mr. Gilbert?

MR. GILBERT: Yes, ma'am.

HEARING OFFICER KAUFMAN: There was some testimony earlier
about who drivers go to with issues between the hours of 5:00
and 7:00.

MR. GILBERT: Yeg, ma'am.

HEARING OFFICER KAUFMAN: Could you ask this witness that
question?

MR. GILBERT: Sure absolutely.

Q BY MR. GILBERT: And I don't remember what -- I think
you —- unfortunately I think you said your split shift ends at
5:00, correct? So —-
A But do you want to know in my capacity as a driver?
HEARING OFFICER KAUFMAN: As a driver.
MR. GILBERT: Oh.

THE WITNESS: Okay. As a driver. BSure.
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MR. GILBERT: Thank you. Yeah.
THE WITNESS: Yeah. Yeah.
6] BY MR. GILBERT: So, ma'am, if anything happens between
5:00 and 7:00 at night as a dziver, who do you contact about
issues at that time?
A I'ﬁ going to call Michelle. She's the first —— she's in

the dispatch office. I'm going to call her.

Q Is there any —- is Sandra there between 5:00 and 7:00
typically?

A No.

Q Is Ron there typically between 5:00 and 7:007

A No.

Q Is Eileen there typically between 5:00 and 7:00°7

A No.

O And are there ever instances, in your experience as a
driver, where you would need to contact someone at the company
to talk to them about things that you're experiencing on the
road?

A Yes.

Q What types of things?

A I'11 experience something where a parent may not properly
have their child ready, if their child has special equipment,
adaptive eguipment to be restrained or seated properly, safely,
or a safety wvest or something like that. If that child comes

without that equipment to the bus, you know, because it's their
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responsibility —-
6] But that -- okay, and so I didn't ask a very good question
and I apologize.
A I'm sorry.

Q It's my fault.

A Okay.

Q 5:00 to 7:00. That period of time —-
A Oh, you're talking about 5:00 to --
Q -~ at night.

2 —-— 7:007

Q Yeah. No, it's okay and that was my fault.
A Okay. From 5:00 to 7:00, that's about when my route would
end, but if I had something that I needed to discuss that I'd
saved for later, yeah that's when I would call. I would call
between 5:00 and 7:00 and I would —-— a lot of times I would ask
Michelle, because she seems to know who else I would need to
speak to if she couldn't answer the question.
Q Okay.
A You know, I mean she either knew the answer or she said,
"You'll have to talk,"™ if it was route specific she would say,
"You have to talk to your router."

HEARING OFFICER KAUFMAN: Can you recall any specific
instances when this happened? When something came up that you
had to call Michelle; can you recall any specific times —--

THEF, WITNESS: Times that I've called her?
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HEARTING OFFICER KAUFMAN: -- any details?

THE WITNESS: 1It's kind of hard to remember.

MR. GILBERT: You know, I mean I don't want to speak for
the hearing officer, but obviously it's okay to say —-—

THE WITNESS: Yeah —-

MR. GILBERT: -- you don't know.

THE WITNESS: —— I mean I —- I don't think I can recall
anything that pertained to the route other than I'm clear for
the day and this is what time. You know.

Q BY MR. GILBERT: So when you're on the -- in a route, do
you hear other people on the radio?

A Uh-huh. Yes.

Q Okay. And so to the Hearing Officer's point, did you ever
hear any other people ——

MS. NISPEROS: Objection. This is again hearsay. 1It's
some statement over the radio that's now being brought into the
hearing. We don't have those people here.

HEARING OFFICER KAUFMAN: I don't think that would be
something that's admitted for the truth of the matter.

MR. GILBERT: No, it's —-—

HEARING OFFICER KAUFMAN: 1It's just to show --~

MR. GILBERT: What types of communications are going on in
the evening, right?

HEARING OFFICER KAUFMAN: Yeah, I'1ll allow it.

Q BY MR. GILBERT: So again, so you may not remember
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anything with you, but do you recall anything in particular
with any other drivers that were raised between 5:00 and 7:00,
or in the evening, or anything like that? An accident oxr a -—-
parents aren't home and I'm trying to drop a kid off, anything
like that?
A Oh, yeah. I —— well, it -- that's happened roughly around
4:30 to 5:00. I mean, you know, because I'm usually off the
radio by 5:00.
Q I see. Okay.
b2 So I've shut it down. Right now I'm off -~ I'm off as
early as 4:00.
Q Okay. So, just so the record's clear, youx knowledge of
what occurs between 5:00 and 7:00 is limited because that's not
when you're in the bus or working?
A I'm not -— yeah, I'm no.longer on the radio at that time.
Uh~huh.

MR. GILBERT: Nothing further.

HEARING CFFICER KAUFMAN: Cross?

MS. NISPEROS: I do have some gquestions. Just a moment.

MR. GILBERT: While we're waiting for cross—examination,
we have a witness that is no longer employed by the company
that's been served with a subpoena. I -~ she can get off
betwéen 9:00 and 11:00 tomorrow. If Ms. Moncado gets done
today before 5:00, which likely she will, vou know, I don't

mind calling Ron or another witness, but is there a way that we
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1 can agree that we can then -- you know, fit that other witness
2 in at 9:007?

3 HEARING OFFICER KAUFMAN: Yes. 2bsolutely.

4 MR. GILBERT: Okay.

5 HEARING OFFICER KAUFMBN: Yes.

6 MR. GILBERT: Can I ask one follow up; it just came to my
7  head?

8 HEARING OFFICER KAUFMAN: Sure.

g MR. GILBERT: I just ——

10 HEARING OFFICER KAUFMAN: Go ahead. She hasn't started
i1  her -—-
12 MR. GILBERT: Okay.

13 HEARING CFFICER KAUFMAN: "; cross, go ahead.

14 MR. GILBERT: Yeah.

15 © BY MR. GILBERT: Ma'am, the incident involving -- well,
lé okay -- the incident involving Ms. Dorton that led to the

17 grievance, and only if you know this. I -- you may —— do you

18 know if that occurred during the time that the staff employees

18 were trying to organize or trying -- before the election

20 occurred? Does that question even make sense?

21 MS. NISPEROS: Objection. I don't —-
22 HEARTNG OFPFICER XKAUFMAN: I -—-
23 MS. NISPEROS: -- think that question makes sense. T

24  think there's a problem with the form.

25 HEARING OFFICER KAUFMAN: Are you -—-—
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MR. GILBERT: I'll rephrase it.
HEARING OFFICER KAUFMAN: Okay.
Q BY MR. GILBERT: So that incident occurred, correct?
A The incident occurred.
Q Yes. Do you know if it occurred while -- or before the
employees were —- or close to the time that the employees, that

is the staff employees, were going to vote whether or not to be
unicnized?

MS. NISPEROS: Again, objection. The relevance. This is
something that occurred between not the workers at issue in
this current petition.

MR. GILBERT: Well ——

MS. NISPEROS: And Dorton.

MR. GILBERT: -- the notes by the Union's representative
indicate that there was a concern by Ms. Dorton that the
Employer was going to challenge her because she was a
supervisor. If the incident occurred at a time --— and I --
when the election was pending, then that might explain, at
least I can make the argument that that explains why Ms. Dorton
would say, "I'm not your boss."

Because clearly by the notes that have been produced there
was a concern by Ms. Dorton about her inability to vote.

MS. NISPEROS: T —-—

MR. GILBERT: So I'm trying to establish the timing.

MS. NISPEROS: Maintain my objection. I ca —- T mean,
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they're going to be -- that's not the initial question that was
asked. It was as to --

HEARING OFFICER KAUFMAN: Well, at a minimum it helps to
establish the timing of when the incident took place. So I'm
going to allow it.

MS. NISPERCS: And I don't -- I also -- I would regquest
additlonal foundation, how do we know that this particular
witness even knows —- is aware of the --

MR. GILBERT: I asked her —--

MS. NISPEROS: -- current petition matter.

MR. GILBERT: —- if she —--

Q BY MR. GILBERT: OCkay. Did you -- ma'am ——

MS. NISPERCS: And the timing.

Q BY MR. GILBERT: Were you aware that the staff employees
were seeking to become unionized?

A No.

Q Okay. Then I -~ it's not --

A First heard yesterday.

o] Okay.

A Or the other —-- thils week, early this week. I never knew
what was going on.

Q Okay. Fair enough.

A No.

Q Ma'am, did you ever submit anything in writing --

MS, NISPEROS: Are we continuing with the direct

AVTranz

www.avtranz.com - (800) 257-0885

128




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 132 of 593

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

320

examination?

MR. GILBERT: -—- to the company ——

T was just trying to set -- trying to find out if I could.
Yes, I am.
Q BY MR. GILBERT: Did you ever submit anything to the
company in writing that might establish the date of when this
incident with Michelle Dorton occurred?
A Yes. 1It's called an incident report.
o] And that was ——

A And I'm not being rude --

0] —- dated —— No. MNo. No.

A ~— either. It's called an incident report.

Q I desérve it sometimes.

A I ca —- if you wanted an exact date, I would have to

contact you later.on that because that information is at home.
0 No, I understand. But do you recall if you dated the
incident report?
A Oh, yes. I put the date on it. Yes.
Q all right..

MR. GILBERT: Nothing further.

THE WITNESS: Yes.

HEARING OFFICER KAUFMAN: Does the Employer have a copy of
that incident report?

MR. GILBERT: I'm going to get one. I don't have it

present.
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HEARING OFFICER KAUFMAN: And if the Employer responded —-
MR. GILBERT: Yes.
HEARING OFFICER KAUFMAN: Okay. Thank you.

CROSS-EXAMINATION

Q BY MS. NISPEROS: I'm going to mispronounce your name, I
think, I apologize in advance. Ms. Moncado.

A That's correct.

Q My name is Dalisai Nisperos. I'm an attorney with
Teamsters Local 853. I'm going teo ask you a couple of
qQuestions about the testimony that you've given Just now. And
I'11 1e£ you know that if I ask you a question that's not
clear, or you don't understand, can you please let me know?

A Okay.

Q Now, you testified that there was an incident where you
were engaged in a, I believe you said personal chit chat, and
that Michelle Dorton asked if you were still on the clock,
something to that effect; do you recall saying that?

A Correct.

Q 2nd as -- isa't it true that as a con —- vou know, after
that incident happened, you didn't suffer any negative
consequences in terms of discipline from Michelle Dorton; is
that fair to say? 1In other words, she didn't —-—

A Per that incidence? Per that —— I guess, reprimand by
her? I mean, when she said, "I expect you to be working," did

I suffer anything be -- related to that?
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Q Anything negative beyond —-
A Is that negative be --
Q —-- anything negative in terms of your pay; did you get a

write up; did you get something noted —-

A No.
Q —— on your record anywhere?
A No.

Q Okay. So you didn't get a -- that would include you never
got a verbal —-- excuse me, Or & written warning, nothing like
that?

A No, not after that. No.

Q Does Michelle have the ability to give you a written
warning? The authority?

n I don't know.

Q You don't know. Okay. And you also testified about an

incident where you were discussing an ETA; do you recall your

testimony?

A Correct.

0 Okay. And as a result of that interaction with Michelle,
is it —— isn't it true that you didn't suffer a negative

consequence in terms of you didn't get any written warning,
nothing in your file, saying that you completed your job duties
poorly, something —- nothing like that?

A No, I did not.

Q 2nd you haven't ever gotten anything -- nothing -- during
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the time that you were working in dispatch, when you were on
your light duty, you've never gotten anything put into your
file by Michelle Dorton saying you did a poor job of, you know,
for example this ETA, "She did a poor job,"™ goes in your file;
that -~ that's never happened?

A I don't know. I would say no, be -- unle ~~ I mean, if
the policy that they have to pass it by me before it goes in my
file. I would say no.

0] Okay. And you alsoc mentioned another incident where you
didn't appreciate Michelle Dorton's treatmeﬂt and you took the
issue to Ron. 2And I believe you testified that you left the
office after that because you didn't appreciate the way that
she was treating you. Is that?

A 1 was upset. Yes.

Q Okay.

A So I left.

Q Okay. And so you did you did actually leave after that, I
guess, interaction with Michelle? That -- that's fair to say,
correct?

A And I stayed out of that office after that for a little
while.

O QOkay.

A Uh-huh.

Q And as result of you leaving that office, you were not

reprimanded by Michelle for being absent? You didn't get a
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1 write up from her —-

2 A No.
3 Q —— a failure to perform work?
4 A No.

5 Q Anything like that? Okay. And so it sounds like —— isn’'t
6 it fair to say that Michelle didn't force you to stay? 3IYou
7 did, in fact, get up and leave when you == you just did?
8 A Because she told me she's not my boss and that I'd better
9 go tell the operations manager. She did not force me to stay
10 that day.
11 © Okay. 2nd you also referred to five and a half minimum
12  hours.
13 A I think.
14 Q So —— you -- and I think you -- you referred to a
15 guaranteed minimum?
le A I think. Yeah.
17 Q Ts that some —- the thing that you're referxring to, is
18 +that something —— that's not a rule that Michelle sets up?
13 A I —-
20 Q Correct?
2y A You know, I can't recall where —- if it's just something
22  you hear that the -- all the peop —— that all the drivers are
23 aware, or if it's in the handbook, T don't remember.
24 Q Okay.

25 MR. GILBERT: T think we would stipulate, Your Honor, it's
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I A Yes, correct.
2 0 I'm the Employer's attorney. I1'm going to ask you some
3 questions and I think you've been in here for the testimony 80
4 you've probably heard this spiel before, but if there's
5 something you don't understand, just ask me to rephrase it and
& I will; is that acceptable?
7 A Yes.
8 0 and are able to testify truthfully today?
9 A Yes.
10 Q Sir, what's your ;- who —— are you currently employed?
11 A Yes.
12 © By whom?
13 B Teamsters Local 853.
14 Q And what's your current job title, sir?

15 & Organizer.

16 O How long have you been an organizer for Teamsters Local
17 8537

18 A Officially, four years October the 16th of this year.
18 Q So is it, my math isn't very good, but is that -- would

20 that be October the 16th of 20117

2. A Yes, correct.

22 Q And could you just generally your duties as an organizer?
23 A Six, I have a lot of functions as a organizer, but just to
24 give you an ideal (sic). So one of my main responsibilities as

25 an organize is to inform the unorganized workforce about their
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1 rights to organize under the National Labor Relations Act and
2 under the National Labor Relations Board. So my primary

3 function is to just to show the people, cr show them the path
4 on their —-- protect their rights that they have under the gui
5 -—- under the Act. So that's one of my responsibilities; that's
& my primary function as an organizer for me personally, to

7 organize the unorganized.

g ¢ aAnd doing, sir -- so, sir -- man, sorry about that. Do

% you —-- when you're organizing a group of employees, do you
10 identify one or two employees who work at the facility you're
11  organizing to kind of assist you in your organizing effort?
12 A Not necessarily. 8Sc I like to inform that any workplace,
13  everyone is a organizer. Everyone is as valuable as the other
14 person. So they're -- I don't target individuals. You know.
15 Some people step up and they perform certain tasks, but it's
16 always a team effort when I'm involved in a campaign.

17 © Do you -~ I've given you what's been marked as Fmployer
18 Exhibit 27. Can vyou identify that document, sir?

18 A I can identify it as Employer Number 27.

20 @ Okay, so these are not your notes?

21 A That is correct. This are not my notes.
22 0 Do you know whose notes they are?

23 A These are Steve Bender's notes.

24 Q Steve Bender. Okay. And how do you know that?

25

i

Because Steve showed it —-— I've seen them. You know,
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Steve is one of my colleagues, my coworkers, SO I've seen these

notes in our organizing campaign. We debrief and brief.

Q Do you also take notes, sir, during an organizing
campaign?
A So at times I do take notes. Yes, that is correct.

Q Okay. And, obviously, I'm not concerned about your
efforts with other facilities and -— I'm more —— I'm only
concerned with Durham. Did you take any notes connected with
the organization of -- or the organizing effort at -—

MS. NISPEROS: Objection. We've already covered these off
the record. Never mind. Withdraw the objection.
Q BY MR. GILBERT: Any notes with respect to the organizing

effort at Durham School Services by the staff employees in

20157

A No.

Q Okay. You did exchange text messages, correct, with some
employees?

A That is correct.

Q And vou exchanged text messages with Michelle Dorton,
correct?

A Yes.

Q And do you still have copies of those text nessages?

A So T have a iPhone, so it's in my iPhone. Yes.

Q And is that the information that was produced and has been

marked as Employer's 2, if you know; it's on the lectern there.
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1 But if --

2 MS. NISPEROS: Doeé the witness have Exhibit 27

3 MR. GILBERT: I just said it —-

4 THE WITNE3S: I ——

5 MR. GILBERT: -- would be on the lectern. I would assume.
6 THE WITNESS: Yeah. I mean it may be up here.

7 HEARING OFFICER KAUFMAN: Do you want to take a moment to
8 locate it?

9 THE WITNESS: C(QOkay. Thanks.
10 HEARING OFFICER KAUFMAN: There should be a colored copy.
11 THE WITNESS: Yeah, the green looking ~- I'm sorry. Yes.

12 Oh, yes.

13 QO BY MR. GILBERT: And, sir, I just -- those are your text
14 messages that you exchanged with Ms. Dorton?

15 A Yes.

16 Q And that constitutes a complete copy of the text messages
17 you exchanged with Ms. Dorton?

18 A Yes.

19 0Q Did you know Ms. Dorton prior to the current organizing
20 effort -- or the organizing effort that took Place in 201572
21 A Yes.

22 Q And how did you know Ms. Dorton?

23 A So, from my recollection, in 20 -- in 2012, we had a

24  organizing campaign going on there at Durham Transportation in

25 Hayward and Livermore, in regards to the drivers. So during
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1 that campaign I was visible, I was out there, and I had the
2 obportunity-to meet other people in different capacities at
3 both of those service centers, Livermore and Hayward I'm

4 referring to, and so the answer is, yes, sir.

5 Q and then, sir, are you familiar with the fact that the

& staff employees tried to -— or had an organizing effort in
7 20147

8 & Yes, I am aware.

g 0 Were you involved in that?
10 2 So yes, I was involved.

11 Q@ Okay. BAnd so did you also then devélop a relationship

17 with Ms. Dorton during that period of time; that is 20147

i3 MS. NISPEROS: Objection.

14 MR. GILBERT: Okay. I'l; rephrase.

15 Q BY MR. GITBERT: Did you have occasion then to meet with
16 Ms. Dorton during 20147

17 A So from my reé —— from 2000 —— so I —- so I know that T --
18 I'm going to make this assumption; I just can’'t recall all

i9 this. I go to a lot of meetings and everything. But I'm going
20 to make the assumptiocn that I -- my answer is going to be yes,
21 that I was present in some meetings in 2014 in regards to the
22 organizing caméaign with the admin personnel at Durham, Hayward
23 and Livermore.

24 0 So did -— the 2015 organizational effort. You said some

25 vpeople step up. Did Ms. Dorton step up?
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i She was a participant. 8he was a participant.
0 Ckay. 2And I try to take good notes, but it's getting late
in the day, and I probably do as good as I should, but I
tﬁought you said that people step up and take on -- take on
tasks or something -

MS. NISPEROS: Objection. It's been asked and answered.

HEARING CFFICER KAUFMAN: Yeah, the record will reflect,
but -~

MR. GILBERT: I'm just laying a foundation.

HEARING OFFICER KAUFMAN; I'm going to permit him to go
ahead and refresh his recollection.

MR. GILBERT: I'm just tryiﬁg to -- I'm just —--—

Q BY MR. GILBERT: Something with stepping and taking tasks,

right?

A Right.

Q Did Ms. Dorton take any tasks on?

A No, because in this particular campaign, 2015; I didn't

issue out any tasks.

Q Well, you were certainly in the room when Ms. Dorton
testified, correct?

A That is correct.

Q And you heard Ms. Dorton testify that she at a minimum

handed out cards and then received them back, correct?

A S0 I recall her tes -- I don't know her exact testimony,
but I was in the room -- I would say that's correct.
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Q Okay.
A T don't recall her exact testimony.
O Well, do you know if —-

MS. NISPEROS: TI'm sorry. I have to cbject because it's
calling for speculation at this point.

MR. GILBERT: That's what I was just going to —-

o} BY MR. GILBERT: Do you know if Ms. Dorton facilitated the
collection of cards?

MS. NISPEROS: Objection. Leading.

MR. GILBERT: I would ask permission to question this
witness as a 6 —— under 611l{(c}.

HEARING OFFICER KAUFMAN: Well -- two things first. I
don't think that question was leading because he asked if he
knew, but --

MS. NISPEROS: Ch, I —

HEARING OFFICER KAUFMAN: --— secondly, I will grant
permission to proceed under 611(c) with this witness because
he's clearly, you know, he's clearly in a position that's
adverse to the Employer in this hearing. 5o go ahead.‘

MS. NISPREROS: Request instruction to the witness from the
Hearing Officer as to what that means.

HEARING OFFICER KAUFMAN: TIn essence, this simply means
that he's entitled to ask you leading questions. Ckay.

THE WITNESS: Thank you.

Q BY MR. GILBERT: But I will ask you, the foundation, do
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you have a reccllection of whether or not Ms. Dorton assisted

with the -- or facilitating the collection and distribution of
cards?
A So ~-- just hear it one more time, Geoff, please?

9] Sure. To your knowledge, did Ms. Dorton help you get
cards signed and then -- or did she distribute cards to the ——
A Not to my knowledge.

Q Ckay. You —— Mr. Bender —- on an organizing effect, do
you identify a primary organizer and a secondary organizer; is
that a fair way to say it?

A Well, not actually —- No, not 100 percent. 8o in our
crganization everyone is a organizer whether you're a business
agent or principal officer, whomever you may be. So —— where I
come from, everyone is a corganizer in our organization, so
that's how I, you know, that's the point that I get across when
—~~ egpecially new groups. Everyone is a organizer in our
organization.

Q A1l right. So let me rephrase it.

A Okay.
o] Mr. Bender works for you?
A Well, he works for our joint council -- he works for our

joint council. He doesn't directly work for me, but our joint
council.
9] Did Mr. Bender assist in the organizing effort with

respect to the staff employees in 20157
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A Yes, that is correct.

#] If we could talk asbout time spent, Woula you say that you
spent more time or Mr. Bender spent more time organizing the
staff employees in 2015?

n No, in actuality we both —-- I would have to say we both
spent an equal amount of time. He was at one meeting. I'm
volunteering information, but he was at -— I was at the first
meeting and he was at the second meeting, so we just balanced
it out.

Q Yes, sir. Yes, sir. And so the second meeting was the
one that was reflected in the notes that were marked as

Employer's Exhibit 2772

A So I'1ll make that assumption. I wasn't present at this
meeting or anything, but I was -~ I would like to say ves.

Q Okay.

A That's the second meeting —-- that's the second meeting.
Q Okay. And did. you ever have, sir, yourself any

discussions with any employees, the staff employees about the
company's indication that they might challenge Michelle
Dorton's wvote? |

A Yes, that is correct.

o] You did? Who did you speak with about that?

A So I spoke with Michelle in regards to that.

Q QOkay. And can you tell me about the conversation, what

was said and by whom?
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A So this was after the -- off the -- this is off the top of
my head. I just don't recall every day. So like I think the
—— this was received from the Employer like on the 21st or 22nd
of April, so like two or three days before the election, bef —--—
two or three days before the election, I called Michelle,
because it's getting closer to the election. I called Michelle
and informed her that the Employer had -- is going to challenge
your vote,

You as well as another individual. But I didn't tell her

the individual, but the Employer's going to challenge your

vote.
Q Anything else you can recall saying?
A Yes. &And then I also told her though, that's —-- you know,

that's normal practice. Sometime employers challenge the
eligibility of voters as well as the union challenge the
eligibility of the voters. And I told her that it's still our
position that she's a part of the appropriate bargaining uanit
and we're going to stand fast on our position. 2And I spoke
with her about that.

Q Okay. And do you recall any response by Ms. Dorton?

A Well, of course, "Well, why," I mean, well I think —— I
don't know exactly, but her -—- "ﬁell, why. Why?" And I'm
trying to get her to understénd, don't worry about it; it's not
a problem. It's just a tactic that employers use as well as

unions. I just didn't want to leave the employver out there,
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I'm sorry.
Q Can you recall, sir, have you told me everything you can
recall about your conversation with Ms. Dorton regarding the
possible challenge of her ballot?
A Oh, in regards to the challenges? I'm sorry. I'm just
trying to think. You know, I do a lot of phone calls. Told
her don't worry about it. ©h -- Oh, that it may not even be
necessary to —-- so I'm talking about the challenged votes.

So I go also into saying that it's not for the employer to
make that determination or the union, that a hearing officer
from the NLRB will make that determination and I just tried to
reassure her, don't worry about it; let it go through the
process; there's already -- there's a process in place; and
we're just going to go through the process.

2nd I told her that we're confident, as well -- but I
didn't say nothing about the Employer, but that we're confidenf
about our position and we're just going to stand fast. Bo,
Best of my recollection. So.

0 Anything else you can recall? From that conversation?
Again, I -- more —— I'm talking about the challenge process.

Anything that you can recall --

A Oh ——
Q -— she said or you said?
A You know, I'm not for sure, but -- okay -- so. There is a

possibility that She had me on the speaker phone and that
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someone wanted to ask me something else in regards to the
election. That's my recollection.

Q Do you know who that someone else could have been?
A Well, that someone is also a part of the appropriate
bargaining union.

Q Sherry Head, is that right?

A So I can't really -—-

MS. NISPEROS: Objection. This is calling for Section 7
protected activity information. TIt's neot relevant, the name of
the person.

HEARING OFFICER KAUFMAN: Mr. Gilbert, what's the
relevance?

MR. GILBERT: Well, it seems that I should be able to test
this witness's version of events and by calling the indi --
other individuadls that were involved in the phone call. Because
the in -- the Employer has inforﬁation that that's not what was
said.

MS. NISPERCS: My objection stands and if the Employer has
this information then it should be offered in the —- to support
the objections in the offer ~-

MR. GILBERT: It was in the offer.

MS. NISPEROS: And so then the Employer knows the name and
it's still not relevant to this line of guestioning.

MR. GITBERT: OQkay, I'11 just -- let's -- I'm just going

te call everybody. I'm just going to call everybody tomorrow
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1  and we'll be here till Wednesday. That's fine. I understand.
2 TIt's not a big deal, you know. I'm tired of -~ all I'm trying
3 +to do is find out who else was privy to the conversation. I
4 ean call all seven ladies. ZXt's not a big deal. They're
5 all -— as you would note to me, they're all people that I have,
6 you know, can get here to testify, so I'm going to move on.
7 Q BY MR. GILBERT: Anything else, siz, that you recall
8 talking about during that conversation?
9 A vYeah. So -- so someone —— I'm assuming this is a
10 conversat —- I'm assuming this is a particular time we're
11 talking about in regards to the challenged vote. So like I
12 said, I thought that I was on speaker, so I know that other
13 people were asking me questions, ancd I think that I -- from my
14 recollection, that someone had said, "Well, we're just not
15 going to vote."
16 I said, "No. No. No. We got through the process. We'll
17 deal with the challenges as we move forward. Everyone else --—
18 vou're entitle —— everyone is entitled te their vote. No one
19 would never know how you voted.” So I go into your secret
20 bpallot election. It's imperative that you vote. If you want
21 to have & voice in the work -- in the workforce -- if you want
22  +to have a voice at the table, then you need to exercise your
23 rights.
24 Q Okay. BAnd I'm going to -- I appreciate it. Anything else

25 that you can recall?
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1 A %0 =- nothing that I can recall at this very moment.
2 Q At any time during that conversation did you or anybody
3 else maintain that the Employer -- that the two individuals the

4 Employer had indicated they might challenge were both African
5 American, that there was racial overtones with respect to the

6 challenges?

7 MS. NISPEROS: Objection. He's —

8 MR. GILBERT: Okay. Go ahead.

S HEARING OFFICER KAUFMAN: State your cbjection.
10 MS. NISPERCS: It's not relevant. We're talking about the
11 c¢hallenge, this -- racial overtones is not submitted as an

12 issue in the Employer's objections and so it's going bevond the
13 scope of the Employer's objections.

14 MR. GILBERT: What is submitted as an issue is that

15 representatives of the union told the eligible voters that the
16 Employer's decision to challenge was illegal. Racism is

17 illegal.

18 HEARING OFFICER KAUFMAN: Okay.

12 MS. NISPEROS: That's very —— cbjection stands. I feel

20 that Employer is recalculating its theory to £fish.

21 HEARING OFFICER KAUFMAN: I believe that if that statement
22 were made, it could have had a tendency to coerce employees.

23 So go ahead. I'm golng to allow that.

24 MR. GILBERT: dJust —--

25 THE WITNESS: So what's the question again, I'm sorry?
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Q BY MR. GILBERT: Did you or anybody else on that phone
call raise the issue of possible racism by the Employer in
connection with the individuals they had identified to
challenge?

A 8o just for the record ~- so I didn't make that -— so 1
didn't make that claim or thét accusation in regards to racism,
or in regards to the African American status. And if someone
else did it, then I just —~ I always brush i1t off, so I don't
capture those things. So I can't say if it was said or if it
wasn't said in regards to African Americans, or blacks, or
whatever. I -just know that I didn't say it. BSo --

And if someone —— I can't say if someone did or didn't say
it, because if they did say it, I just brush those type of
things off, because that's not éven the issue that's at hand.
So I don't —— so I can't really —- so my answer is, I don't --
T'm not for sure. I just know that I didn't say anything like
that. T don't know if someone else commented or not. I just
don't know.

Q Okay. So it is possible then that —-

A So yes. So anything is possible, so I -— you know, I just
don't —— T can't — I can't say -- I can't say that someone
said it, or they didn't say it, but I can go on the record and
say that Rodney Smith didn't say it.

Q Thank vou, sir. I appreciate that.

So, for example, you don't know whether or not Mr. Bendex
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1 said it, correct?

2 A No. So I wasn't at the meeting that Mr. Bender had, but
3 it is not probable that Mr. Bender said that. Mr. Bender is

4 well aware that that's not how we conduct ocurselves in our

5 representation of potential members or members. So I wasn't

6 there, but it's not probable that Mr. Bender said it.

7T 0 Okay. And, sir, when you were just -- again, I'm going to
8 ask one more -- one last time. Anything else you can remember
8 about this speakerphone call with Michelle Dorton and another
10 dindividual eligible to vote on or about April 20 ~- or no, I
11 don't know if he gave the date, I apologize. But do you --

12 anything else about this speakerphone call?

13 A ‘No. So when I give reference to the speakerphone call, I
14 was -—- I —— you know, I'm on a -—- I hear -~ they're on the
15 phone, but I could hear that it's -— I mean; I know I'm on

16 speaker, so I don't know who else was around -~

17 Q I was just tryving to give you a reference as to what call
lé I was talking about.

192 A Oh.

20 Q So I'm just saying anything about that call that you can
21  tell me about that you can recall?

22 A I'm just trying to play it back, because I don't —-- vyou
23  know, I'm trying to. Nothing that just - so I'm not for sure,
24 but I always go over —-— I always tell people this. This is

25 your opportunity to exercise your right. I tell them it's a
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i secret ballot. I say, "You don't put any identifiable marks on
2  the ballot."™ I say that an agent from the Board will be there.
3 So I just pretty much stick to my format, which is the

4 guidelines under the Act, and T just let that stand on its own.

5 Tet it stand on -- let it stand and speak for itself.

€ Q Okay. So having said that, is there anything else you can

7 recall about that conversation?

8 A Nothing that I can recall off the toé of my head.

g 0 Okay. Thank you. And you —— SO you've told me everything
10 that you can recall you saying and then any of the participants
11 saying during that conversation?

12 A Well, see —— I just don't recall anything else that I
13 said. So when I go through my daily lives (sic) I can't just

14 grasp everything that pecple say to me. I deal ——

15 Q Understood. I'm just asking -- so there's nothing else
16 you recall about that conversation? I'm not —— I'm not -- I
17 don't want make you —- I'm not criticizing you, I'm just asking

18 you if that's the case.

18 A I think -- well, so —-— I don't know if it's this exact

20 conversation, but I°'1l offer this as well.

21 So I think that someone was talking about, "Oh, we

22  shouldn't vote if X, ¥, and Z." But I'm saying that is the

23 wrong thing te do, we need to exercise our rights. We'll deal
54 with that later. So if any -- if I want to add anything,

25 that's what I would add.
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1 9Q All right. Thank you, sir.

2 And, sir, do you recall having any other conversations

3 with Ms. Dorton during the organizational effort that

4 culminated in the election on May 8th 2015, that is

5 conversations over the phone, other than the one you've just

& described?

7 A4 I've had other conversations with Ms. Dorton as well as

8 other members of the petition appropriate bargaining unit.

9 0 Yes, sir. And I want to focus only on Ms. Dorten.
10 A Ckay.
11 © So do you recall how many other conversations you had, and
12 again —-- well, let me ask you this. Do you recall
13 approximately when the organization -- when the organizing

14 effort started?

15 A Okay. S8Sec I can just give you a little —-

16 MS. NISPEROS: 1I'm sorry. I'm going to have to object'

17 ©because we're talking about conduct during the critical period
18 and the Employer is alleging that the -- whatever coercion

19 happened, or improper conduct happened during the critical

20 period.

21 RBEARING CFFICER KAUFMAN: That's true, but the Employer
22  has also alleged that it thinks Ms. Dorton is an agent, and so,

23 is that where you're heading with these guestions?

24 MR. GILBERT: Correct.
25 HEARING QFFICER KAUFMAN: Mr. Gilbert?
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MR. GILBERT: Yes, ma'am.

HEARTNG OFFICER KAUFMAN: Okay. Go ahead.

THE WITNESS: TI'm sorry. What was the gquestion?
Q BY MR. GILBERT: That's okay: I don't remember it either.
T think the question was, do you recall approximately when the
organizing effort began with respect to the election in May of
20157
A S0 I would have to say in -— I don’t recall the exact
time. But if I loock -- okay, so if I look at Employer Exhibit
2, T know that on April the 1lst that Michelle was asking me,
"Anything yet," so IL'm going to make the assumption that when
she sent that, it had started before April the ist.

Now —-—- so —— it wasn't in February, so it had to be --
I'11 make an assumption. It's either the middle part of March
or the latter part of March. I Jjust —— that's the time window
1 think I'm -- I feel comfortable saying.
Q and how did you learn that the employees, the staff
employees at Durham's Customer Service Center in Hayward were
interested in retaining -- their being represented by the
Teamsters Union?
A 3o which time? So I hear this —- this is an ongoing thing
that I hear about Durham. So, I mean, it's a ongeing thing,
whether it's -~
Q Well, the organizing effort that culminated in the

election on May 8th 2015; how did you learn that they employees
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were interested in organizing; that is the staff employees in
that instance?

A In this instance? 8o one of the drivers -- cne of the
drivers made contact with me and informed me about it, one of .
the drivers did. Yes.

Q Did you have any contact with Ms. Dorton, or any other
staff member, between the time that the petition was withdrawn

in 2014 and the time that the driver approcached you in 20157

A Yes.
Q Okay.
A Yes.

Q Who did you have contact with during that period?
A So in the capacities -~ so it's different personnel that,
you know, when I go to Durham and Hayward, ycu know, I know the
ladies and they see me, so I —-- you kunow, I have contact with
them. "Hey, how are you. How's the family." So I've been to
the facility numerous times whether it's Hayward or Livexmore.
Q Okay. And that's a fair answer, so I —-- let me ask you a
better question. OCkay?

Did, other than in your official -- well -- other than in
your capacity as representing the drivers —-

MS. NISPEROS: Cbjection. Assumes facts not in evidence.
I don't believe we've gotten testimony that he's representing
the drivers.

Q BY MR. GILBERT: Why were you at the Hayward facility and
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1 seeing these women as you just testified?
2 A So there's a couple of reasons that I could have been
3 there. So there's a couple of reasons. So we have business
4 representatives that sometimes we'zxe riding_together and make a
5 stop over here, we get out, we go inside different locationé,
6 whether it's Durham, Costco. So that could have been one of
7 the times that I'm giving reference to, is we were —— I was
8 with the agent.
5 Q And do you guys go into facilities where you don't
19 represent the employees?
il A Well, of course, I try not to.
12 Q My point is, is that -- if you saw the women, and I don't
13 mean women in a negative way. If you saw the staff members
14 between the time the petition was withdrawn in 2014 and the
15 +time —-— and the organizing effort began in 2015; it would have
16 been when you were performing your duties on behalf of the
.17 Teamsters Union?
18 A S0 at this moment I think that that, that may be fair to
19 say. I'm just searching my memory back looking for other
20 answers, but that may be fair to say.
21 @ So other than when vou may have gome to Durham with a
22 business representative or gone by the facility =-- well, I'll
23  just stick with what you said. Gone to the facility with a
24 business representative. Did you have contact with any of the

25 staff members eligible to vote in the May 8th election —-- May
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g8th 201§ election between the time the petition was withdrawn
in 2014 and the time the organizing effort started in 20157

A IT'm must thinking about it for a while.

Q That's not a problem.

A Just‘thinking about it.

0 Sometimes it's hard to ask good questions.

M5. NTSPEROS: Can we —— never mind. ¥You're referring to
the time that the organizing started, which was the mid-Maxrch
or later period that Mr. Smith testified to; is that what
you're?

MR, GILBERT: Yes, ma'am.

THE WITNESS: 8o at this very —— at this very moment, T
don't really believe —— I don't believe so.

MR. GILBERT: Okay.

THE WITNESS: T don't believe so at this very moment. No.
Q BY MR. GILBERT: And do you recall when you did stop by
the facilitf with the business representative, whether or not
you talked to Ms. Dorton? That is during the period of time
when —-— between when the petition was withdrawn and the
prganizing effort started in March of 20157
A So when I'm inside the facility I just wave at —— I'1l1
wave at them because they're at work and I don't want to, you
know, intervene or interject with what they're doing, so I just
wave at them.

Now, when I'm outside, I just —-- you know, when we're
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outside, that’s a different stoxy. So 1've had interjections
with Adele -~ T mean, different people. "Hey. How is
everything with," you know. Just chit chat or just small talk,
or for lack of a better wordé.
Q Understood. I guess I'm just —- I'm focusing on Michelle.
A Oh, okay.
Q So when you were there visiting with the business rep, did
you —-- do you recall any specific conversations with Ms.
Dorton, whether it was inside or outside between the time the
petition was withdrawn in 2014 and the time the organizing
efforts started in March of 20157
A Besides small talk?
Q Yes, Sir.
A No. No.
Q Okay: Fair enough.
A That I can recall. No.
Q Fair enough. And I think I've asked this question ——
I think you -- and I don't want té burdeﬁ the record, but did
you recall any othex specific conversations from the time the
organizing started in mid-March or =z little bit later, 2015,
and the date of the election with Ms. Dorxton regarding the
election?

MS. NISPEROS: I'm sorry, I believe that guestion's
already been answered.

MR. GILBERT: Well, I think he said he talked to a lot of
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people and that —- so I'm trying to restrict it to Ms. Dorton
so that we can move, you know, get him off the stand.

HEARTNG OFFICER KAUFMAN: I don't recall whether that
specific question was asked, so I'm going to allow it.

MS. NISPEROS: Okay.

THE WITNESS: So, would you —-

MR. GILBERT: Yes, sir.
Q BY MR. GILBERT: Again, the time frame is the middle of
March slash end of March 2015 when the organizing started up to
the day of the election. Do yéu recall any convérsations with
Ms. Dorton other than -- either by phone, in person, other than
what you've described for me already, which was that —— and I'm
using the term speaker phone conversation just so you have a
term of reference. Do you recall any other phone calls or
conversations with Ms. Dorton in person one on one during that
period of time?

A Yeah. TI've had phone calls.

Q Okay. And how many phone calls would you estimate that

yvou had with Ms. Dorton during that period of time?

A Phione calls? I want to say —- it's hard to keep track of

it.

Q I understand, and I'm not ~- I mean, more than five?

A Let me think for a second. I would like to —— I feel
comfortable saying five to six -- four to six. I would feel

comfortable saying four to six communications. Excluding
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Employer Exhibit 2, I would feel comfortable saving between
four and six, somewhere in that range.
Q Okay. 2and what —-
A Oh, excuse me.
Q Yes, sir.
A Just for clarification. So once again, so when I say the

four to six phone calls, but you were asking me were they one
on one. Once again, I just don't know if they're one on one, I
don't ¥now if T'm on speaker phone, I don’'t know what's going
on around when I'm not —-- so I really don't know. But I just
wanted to clarify that.
Q tUnderstood. To your knowledge, though, they were one on
one, but what you'‘re saying is it's possible that they could —-
somebody else could have been iistening.
A Yeah.
Q Okay.. And during those phone calls, did -- was the
company's indication that they could possibly challenge
Ms. Dp;ton‘s vote discussed?

MS. NISPEROS: Objection. Could I ask for a rephrase?

MR. GILBERT: Sure.

MS. NISPEROS: T feel like that's a difficult gquestion.
o] BY MR. GILBERT: During those phone calls did you talk to
Ms. Dorton about the fact her vote may be‘challenged?
A No. So in regards to the challenge, that was, like, two

or three days before May the 8th. That's when 1 originally
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first said it. It was, like, three days before the election.
So that was the first time I had even mentioned it. I had
known about it since on or about, like, April the 22nd. I
think that's when I ~- on or about April the 22nd. I think
that's when I received the excelsicr list under the new
guidelines. It had, you know, it had those individuals
separate.‘ So ——

Q So the first time that the Union, to your knowledge,
learned that the company may challenge Michelle Dorton was when
you received the excelsior list?

A Yes.

Q During the phone calls with Ms. Dorton, again, during that
period we've described, those four to six that you talked
about, did you ask Ms. Dorton to provide you with information
about how the other employees tﬁat were eligible to vote were
leaning?

A 8¢ —— so, no, because I don't try to get other people to
gauge things for me, you know. BAs you were aware that a
petition was withdrawn on or about 2014, whatever that was.
And so it's been my position —- I know I may not bhe answering
the question —-

Q No, you are.

A ~~ I just want to get this -~ but it's been my position
that if they would like to organize, if they're seeking

representation, I'm not a used-car salesman. They're going to
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do what they want to do. 8o I don't try to soliclit people to
do things. And this particular group —- and I'm not saying 1I'd
solicit any other time -—- but in this particular group I didn't
do a whole lot. It was all up to them. I let them just do
whatever you want. If you guys want to have a meeting I make
myself available. I tell you the procedures and the
guidelines. And that's my function. I'm not a used—car
salesman.

Q Fair enough. Let me ask you this way, 5ecause maybe then
we can just streamline this. Do you recall any of the topics
that you've discussed with Ms. Dorton during those four to six
phone calls during that period of time, that is late to
mid-March 2015 to the date of the election?

A Yeah., Yeah. All elections are regulated by the National
Labor Relations Board. 1It's a secret ballot election. No one
will know how you voted unless you tell them. Don’'t put any
identifiable marks on the ballot or it's going to get voided.

I just talked about the procedures, you know. We talk about, a
lot of the ladies were concerned about their job. A lot of
ladies were concerned about being escorted off the job because
they call it a walk-out. No, not a walk-out. They call it
something, the escort. So they were concerned about being
escorted off the premises or terminated. They're at-will
employees, so some of the ladies were concerned about that. So

I talk about things like that, yes.
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T 0 Okay. Anything else that you can specifically recall
2 talking about with Ms. Dorton as it relates to the election,
3 that is during that four to six phone calls that you had with
4 her during the period of time from March —- middle of March,
5 late March 2015 to the date.of the election?
6 A I can't really recall. Only things that I really recall,
7 1 mean the only things that I know that I did talk about is the
8 ©process of the election. Do they have any questions or
8 concerns in regards to anything. Feel free to give me a call.
10 Everyone has my number.
11 @ And that's all you can recall talking aboult with
12 Ms. Dorton, correct?
13 & From those four to six calls that I mentioned about?
14 @ Yes, sir.
15 & Maybe, hcew long is it going to take, and what if it
16 doesn't happen. Can we be terminated.
i7 Q And I'm only asking what you recalil.

18 A Yeah.

19 9 If you don't recall anything specific, that's fine.

20 A No, that's what T'm -—-

21 Q Okay. Fair enough.

22 A —— that’s what I'm testifying to.

23 Q Yes, sir.

24 A And so pretty much the same things, can we be terminated,
25 what are they going to do, am I protected, what does -— well,
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I'm not saying that she say it —— so I may be getting -—- 1
better slow down because I may be getting off-track thinking

about other conversations as well.

Q Okay.
A So that's all I can actually recall at this very moment.
o] Did you, sir, exchange any e-mails with Ms. Dorton during

the period of time that the organizing commenced in mid to late

March 2015 to the date of the election?

yiy pid I exchange any e-mails with her?
0 Yes, sir.
A So my answer is mno, not that I recall. I didn't —— T

don't think I knew her e-mail address. So my answer at this
very moment is no. Not a hundred percent sure that it's no,
because I just don't recall it. Sé my answer is no because if
T had communicated with her through e-mails, counsel would have
that. .

Q and I don't want to know abouf any conversations you've
had with your counsel. It's none of my --

A No, I'm talking —— I was referring to you.

Q Oh. So is it fair to say then that you've checked your
computer?

A So I've checked my phone. That's all -— my phone is my
computer.

Q And does your phone maintain and keep e-mails -- my phone

only keeps e-mails for, like, I don't know, four weeks or
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something. But yours keeps it forever?
A No, no. Not forever. I think mine is capped off at a
certain amount, an@ then as they keep accumulating —-
Q Correct. Yeah, right.
A -— then it seems like they disappear, so.
Q So in the period of time covered by the subpoena, though,

you checked your phone to see if you had any e-mails from
Ms. Dorton, correct?
A So, no. In actuality I didn't check for no e-mails
because I never did sénd any e-mails. The only communication
that I sent out was the text messages, the telephone calls, and
to send out a communication from cur office. Oh, I had sent
out a mailer,
0 Okay. Bnd is that something that's been produced?
A Has there --
MS. NISPEROS: TIf it's -~ counsel represented that if it's
something responsive to the subpcena then it's been produced.
MR. GILBERT: Well, I can assure you that subpoena
requests any and all documentation exchanged between this
individual and Ms. Dorton or anybody else eligible to vote. So
I'm just —-- I don't remember seeing a communication.
A S0, oh, the communication was thank you for participating
in the election —--
M5. NISPEROS: Your Honor, 1'm sorry. Are we —-— can we

clarify the period that you're —-
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MR. GILBERT: Yeah. During the —— and again, I could be
wrong. I just don't remember seeing any communication. But
I'm saying between March 2015 and May the 8th, 2015.

MS. NISPEROS: Right. And I'm saying that they're —-
sorry.

MR. GILBERT: No. Why are you saying the witness has
testified the communication was sent?

MS. NISPERCS: Can we go off the record for a moment?

HEARING OFFICER KAUFMAN: Off the record.

(0Off the record at 4:52 p.m.)
Q BY MR. GILBERT: Sir, the last thing I want to talk tec you
about Jjust briefly --

HEARING OFFICER KAUFMAN: We're not on the record yet.

THE COURT REPORTER: He's fine. He's fine.

HFEARING OFFICER KAUFMAN: Okay.

MR. GILBERT: I was just practicing.

Q BY MR. GILBERT: The last thing I want to talk to ycu
about is the meeting that you conducted with the staff
employees relating to their organizational efforts in 2015. 1Is
that the meeting that took place at the sandwich shop?

A That is correci, yes.

Q And do you recall Ms. Dorton speaking at that meeting?

A Yes. Ms. Dorton, she spoke.

Q Did she address the other employees?

A So, I Ffacilitated that meeting. So the meeting was at the

AVTranz

www.avtranz.com - (800} 257-0885

164




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 168 of 593

10

11

12

13

14

15

1le

17

18

19

20

21

22

23

24

25

359

sandwich place, at the sandwich shop, a table like you guys,
you gentlemen are sitting at. I had to have it away ——

MR, GILBERT: Let the record reflect it's a, I don't know,
two-foot by -- or three-foot by, I don't know, ten-foot table‘
or 1l2-foot table, T guess.

THE WITNESS3: But they don't have those tables at Togo,
they're split in half. So they had to put four of the tables
together.

Q BY MR. GILBERT: Ckay.

A So four -- some of the women were sitting on that side,
some women were sitting on the left side, the right side. I
was at the head of the table. Questions, concerns. I
introduced myself for the ones who don't remember me, X, ¥ and
Z. A lot of people spoke. Michelle, yes, to answer your
question, yes, she spoke as well.

Q Okay. And I guess I'm more concerned, or my question
really goes to, did she address the other employees or did she
just speak. You know, did she just comment as you guys were
discussing things?

A She commented. She commented. She may have even asked
questions. It was an open forum, so that was one of the main
objectives of the meeting, to ask your questions, get your
concerns out there. S0 I believe everyone at that meeting did
a lot of talking. But no one talked more than Rodney did.

Q Okay. That's you.
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A Yas.

Okay.-

A For the record. Rodney Sﬁith.

MR. GILBERT: That's good. 'That doesn't enunciate, but
that's okay. T did that before. 7You get witnesses who do
this,

0 BY MR. GILBERT: Did —- just a couple more questiocns. Did
Michelle Dorton ever bring to you questions from the group,
meaning did she.ever serve as a conduit kind of between the
group and you to make sure the questions were getting answered?
That is, the staif?

A No.

Q Okay. Did -—-

A Not that I recall. Let me just put that. Not that I
recall. I know -- so, I'm going to volunteer some --—

MS. NISPEROS: Can I object? Can counsel clarify what you
mean by "conduit"?

MR. GILBERT: Sure.

0 BY MR. GILBERT: Well, do vou understand what the term
conduit means?

A Why don't you just tell me, Geoff?

Q What's that?

A Tell me, Geoff.

Q Okay. No, and not —— look, it's -- I deon't even know what
it means really. But I mean, just a -- did you ever ask her
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to -- if the staff had questions, did you ever -- did she ever
bring those to you on their behalf? Did she ever say to you,

hey, Rodney, XYZ has ABC, XY¥Z has questions. Can you answer it

for me and I'll get you the —— I'1ll get them the answer?
A No.
Q Okay.

A I'm glad we did clarify that.

Q Okay. The -- did you ever ask Michelle Dorton to
disseminate information on bebalf of the Union to eligible
voters with respect to the election that was —- or that took
place on May 8th, 20157

A No.

Q Okay. BAnd that includes both verbal and written
information. So did you ever say to Michelle, hey, Micheile, I
need -- I want the voters to know something. Can you take it
to them and tell them what I want them to know?

A Well, there is one instance I did that with about three
different people. I have to get a feel what the group -- how
does the group feel. 5o I had to send out a message to, like,
three or four different people to see —— and I think she was a
part of that.

Q So can you —-- what was the message?

A So I want to know when and where would you like —-— when-
and where would you ladies like to meet. So theyv need to let

me know this type of stuff in advance so I can make myself
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available for that. So that was -- I had to reach out to a
couple of them and, okay, what's the best time for you. OQOkay.
What time. So that's what I'm referring to.

Q So do you have text messages similar to the ones contained
in Emplover Exhibit 2 with other staff members that were
eligible to vote in the May 8th, 2015, election?

A No, because if I did I would have already -— we would --
counsel would have it. I'm talking about Employer's counsel.
0 So how did you then communicate with the other -- because
you clearly texted with Michelle, I think you would agree with
me, about meeting locations and times. And if you didn’'t text
with the other ladies, how did you communicate -- how did you
ask them about that issue?

A Over the telephone.

Q Telephone. Now, after Steve -~ and I foxgot his last
name, I apologize.

A Steve Bender.

0 Bender, yes, sir. After he met with the employees on

April 21st, 20135, and took these notes that are reflected in
Employer's Exhibit 27, and you said you've seen these notes
before, correct?
A Yes.

MR. GILBERT: So I would move for the admission of
Employer's Exhibit 27.

MS. NISPEROS: No objection, although I would note that if
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Employef-intends to examine the witness, just foundation as to
knowledge.

HEARING OFFICER KAUFMAN: Okay. But no objection?

MS. NISPEROS: No objection.

HEARTING OFFICER KRUFMAN: Okay. Employer Exhibit 27 is
received into the record.
(Employer Exhibit Number 27 Received into Evidence)
Q BY MR. GILBERT: Do you know when Mr. Bender —— do you
know when he takes the notes?
A S0, on this particular one?

MS. NISPEROS: 1I'm sorry, can I ~- does the witness have
Employer 27 in front of him?

MR. GILBERT: He should.

HEARING OFFICER KAUFMAN: Yes.

THE WITNESS: What was the question, sir?
Q BY MR. GILBERT: Do you know the process —-- and you may
not know this, but do you knbw the process Mr. Bender follows
when he takes these types of notes?
A S50 I make an assumption, so I don't know factual because I
wasn't there. I could make an assumption.
Q Have you ever been with Mr. Bender when he takes notes?
A He's taken notes and I —— yeah. I've been in a room while
he's taking notes, that is correct.
Q And he's taking the notes contemporaneous with the meeting

that's going on?

AVTranz

www.avtranz.com - (800) 257-0885

169




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 173 of 593

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

364
A Yes.
Q Okay.
MS. NISPEROS: Can I —-- can we go off the record for a
moment?

HEARING OFfICER KAUFMAN: Off the record.
(Off the record at 5:00 p.m.)

HEARING OFFICER KAUFMAN: Any further questions,
Mr., Gilbert?

MR. GILBERT: No, ma'am.

HEARING OFFICER KAUFMAN: Ms. Nisperos, are you going to
have any cross for Mr. Smith?

MS. NISPEROS: Let me take one minute. Okay. Just a
couple questions. It shouldn't take long.

Hearing Officer Kaufman: Okay.

Ms. Nisperos: Are we on the record?

Hearing Officer Kaufman: We are on the record.

MS. NISPEROS: Okay.

CROSS-EXAMINATION

0 BY MS. NISPERCS: Mr. Smith, you know me. TI'm your
attorney I am going to ask you couple clarifying gquestions.

You testified that you had a meeting with the Durham employees
who are at issue in this matter, that you went to the

meeting -— I believe you said that you went toc the meeting, put
the tables together and you had the meeting, and that you

introduced yourself. Did you -- how did you introduce

AVTranz

www.avtranz.com - (800} 257-0885

170




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 174 of 593

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

365

yourself? Did you say anything about who you were, that you
were with Teamsters, anything like that?

A Yes. S0 at this meeting, you know, it's a Togo, so I'm
waiting for some other ladies to come, but a couple ladies are
there. I get the lady who works at Togos, put every —- put
some tables together. So they put the tables together, little,
small tables so people sit on both sides. I stood at the front
of the table, I informed everyvone on the record, Rodney Smith,
Teamsters B53, passed out my business cards to everyone. I had
on Teamster attire. I facilitated the meeting. Actually, I
ordered a sandwich and didn't even eat it because I did too
much talking. But anyway, yeah.

Q Okay. And while you were at that meeting, did you say
anything to the folks who attended to communicate that they
should vote for the Union or that something negative‘would
happen to them?

A No. No.

Q Okay.

A I wouldn't say that.

Q Did you threaten anyone with something -- some negative

consequence would happen with them if they didn't vote for the

Union?
A No.
0 Okay.

MS. NISPEROS: Those are my questions.
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HEARING OFFICER KAUFMAN: Thank you. Please state and
spell your name for the record.

THE WITNESS: My name i1s Ronald, middle name is Humphrey,
and the last name is Mahler, M-A-H-L-E-R.

DIRECT EXAMINATION

o BY MR. GILBERT: Good morning, Mr. Mahler. How are you,
sir?

a I'm good. How are you?

Q Doing well. Thank vou. My name's Geoff Gilbert. I'm the
Employer's counsel. I'm going to be asking yvou some questions
today. If 1 ask a question that doesn't make sense or use a
term or a phrase that you're not familiar with, if you would
just ask me to repeat the question, that would be acceptable to
me. Is that okay with you?

A Yes, it is.

Q Sir, are you under the influence today of any type of
mediqaticn oxr other substance that would prevent you from
testifying truthfully today?

A No, I'm not.

Q Sir, can you please state for the record if you're
currently employed?

A Yes, I am.

Q Who are you employed by?

A Durham School Services.
Q And what's vour current title, sir?
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A General manager.
Q And how long have you been a general manager at Durham
School Services?
A Three years.
o] What location are you currently employed at as a genéral
manager?
A The Hayward Customer Service Center.
Q Prior to being employed at the Hayward Customer Service

Center as the general manager did you serve as a general
manager at any other Durham location?

A Yes.

Q What location, sirx?

A Santa Clara.

Q And prior to -- well, let me just ask a more broad
question. How long have you been employed by Durham Services

in total?

A Five years.
Q and how long have you been in the transportation industry?
A Going on 46 years.

Q A;l in school bus?

A Yes.

0 Sir, are you familiar with the company's managerial
structure at the Hayward Customer Service Center?

A Yes, 1T am.

Q and, sir, who would be the highest ranking official at the
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1 Hayward Customer Service Center?
2 A It would be myself.
3 Q And then the second level of management would be whom,
4 sir?
5 A It would be Sandra Wilson and Roxanne Liete (phonetic).
6 0 And can you identify for the record who Roxanne Liete is?
7T A Roxanne Liete is the site supervisor out in the Livermore

8 location.

S Q And so we've had a little bit of testimony, but can you
10 Jjust explain for the record the relationship between the

11 Livermore facility and the Hayward Customer Service Center?
12 1A Certainly. Livermore and Hayward fall under the same
13 contract with the same school districts. |

14 Q Is it fair to say one's a satellite of the other?

15 A Yes.,

16 Q And which one would be the satellite?

i7 A The Livermore location.

18 9 And, sir, we've had some testimony about a safety

19 supervisor. Can you identify that individual?

20 A Yes. That would be Eileen Noonan.

21 Q And would Ms. Noonan be on that same level with Ms. Wilson
22 and Ms. Liete?

23 A Yes.

24 Q And then is there anybody else on that level?

25 A Yes. There's one more.
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1 0 Who?
2 A That would be Jeremy Fscobar. He's the fleet maintenance
3 supervisor
4 Q Okay. And moving down, who's on the next level?
5 A That would be Michelle Dorton.
6 Q0 And what is Michelle Dorxton's title?
7T A She's the lead dispatcher.
8 9 And, sir, the employees' perscnnel files, are they kept at

9 the Hayward Customer Service Center?
10 n Yes, they are.
11 Q9 And they're kept in the normal course of business?
12 A Yes, they are.
13 Q and do you have access to those personnel files?
14 A Yes, I do.
15 Q And did you review Ms. Dorton's personnel file prior to
i6 coming here?
17 A No, I did not.
18 © Not today —--
19 A Not today.
20 0 -— but within the last week have you looked through
21 Ms. Dorton's personnel file?
22 A "Yes, I have.
23 0 and if you look on the lectern up there, there's a
24 document that's been marked as Employer's Exhibit 1. Could you

25 try to find that, sir?
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copies if you want.

MS. NISPEROS: That's fine.

MR. GILBERT: Whatever you want teo do.

HEARING OFFICER KAUFMAN: I don't think that's necessary,
but —-

MR. GILBERT: Okay. All right.

HEARING QFFICER KAUFMAN: ILet's move on.
0 BY MR. GILBERT: So go ahead, sir, if vou could read those
into the record.
A Sure. Ms. Comodo (phonetic) is at $22.80 an hour.
Ms. Darlene Corley is at 17.05. Michelle Dorton is at $20.36.
Ms. Adela Garcia is at 21.55. Ms. Sherry Head is at 21.61.
Ms. Shirley Myers is at 20.20. And Ms. Susan Robbins is at
22.41.
Q And, sir, are all those employees —--

MS. NISPEROS: Can I just ask for ancther Tun through
again? I missed éomething here.

.MR. GILBERT: Oh, sure.

THE WITNESS: Sure.

MS. NISPEROS: Thank you.

THE WITNESS: Ms. Candy Comodo is at 22.88. Ms. Darlene
Corley is at 17.05. Ms. Michelle Dorton is at 20.36.
Ms. Adela Garcia is at 21.55. Ms. Sherry Head is at 21.61.
Ms. Shirley Myers is at 20.20. BAnd Ms. Susan Robbins is at

22.41.
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Mahler. When I mean a number, there's a number, of requests
for time off slips. Do you see those? BAnd especially there's
one, Employer's Exhibit '3, which is a blank copy, Jjust the

actual sheet itself.

A Yeah.

0 Thank you. Yep. 8ir, are you familiar with those forms?
A Yes, I am.

Q And how are you familiar with those forms?

A I've worked with these forms now for the past five years.

Q And, sir, who at the facility is authorized to accept
request for time off forms?

A It would be Sandra Wilscn, the operations supervisor,
myself as the general manager, and Michelle Dorton as the lead
dispatcher.

Q And, sir, who is authorized to approve requests for time
off forms?

A Myself as general manager, Sandra Wilson as éﬁerations
supervisor, and Michelle Dorton as lead dispatcher.

Q And, sir, what protocol do you follow if a request for
time off is presented to you? What do you do if you got a
request for time off?

A The first thing.I do is I go to the lead dispatcher,
Michelle, because I need to find out if the route can be
covered or not.

Q And assuming that Ms. Dorton tells you the route can be
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A It would indicate to me that it was denied.
Q And, sir, if you could take some time to look through the
request for time off forms that are in front of you, and —-
MS. NISPERCS: I'm sorry. Can we have that reference to
the exhibit? TIs that what you're asking him to look at?
Q BY MR. GILBERT: Let's start with Exhibit 21, which
contains 21 packets of information. And I think you've already
testified to this, sir. Maybe we can streamline this.
5ir, have you ever approved a regquest for time off form
that does not contain your signature?
A No, absolutely not.
Q So0 if there's a request for time off form that does not
contain your signature, is it fair to say that you did not

approve that request for time off form?

a That is correct.

Q And, sir, the Employer maintains an employee handbook;
correct?

A Yes, we do.

o] And it has in the employee handbook an attendance policy:

correct?
A Yes.
Q And, for example, when you were general manager of the

Santa Clara Customer Service Center, you applied that
attendance policy; correct?

A Yes, I did,
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1 MR. GILBERT: I would move for the admission of Employer
2 Exhibit 28.
3 HEARING OFFICER KAUFFMAN: Counsel, any objection?
4 MS. NISPEROS: I object on relevance. This isn’t
5 probative or relevant to Ms. Thornton’s job duties, 211 status,
6 coercion issues at issue in this matter.
7 HEARING OFFICER KAUFFMAN: Okz'-ly. My position is that it
8 has some arguable relevance, so I'm going to go ahead and admit
9 it. Employer Exhibit 28 is received into the record.
10 (Employer Exhibit Number 28 Received into Evidence)
11 Q BY MR. GILBERT: Sir, are you aware of whether oxr not the
12 drivers at your facility are represented by the Teamsters
13 Union?
14 A Yes, 1 ém.
15 Q and is -- who is -- you stated that Ms. Alvelais was a
16 Union representative; is that right?
17 A Yes, she is.
18. Q Is she responsiﬁle for administering the contract at term
19 on behaif of the Union?
20 A Yes, she is.
21 Q aAnd I hand you what’s been marked as Employer’s Exhibit
22 29. TIs that a copy of the current collective bargainiﬁg
23 agreement that governs the terms and conditions of Durham’s
24 drivers at its Hayward Customer Sexrvice Center?

25 A Yes, it.
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A If —— if —-
o] Go ahead.
A She did say something about getting your supervisor under
control.
Q Did she threaten to fine you?
A Ch, vyes, vyes.
Q 8ir, at any time has Ms. Dorton ever come to you and asked
for additional compensation?
A Yes, she did.
Q And what was the basis for her request for additional
compensation?
A She told me because she supervised the reople in dispatch,

she felt she deserved more money.

Q And at that time did you ask her to put that in writing?
A Yes, I did.

Q And at any time thereafter, did Ms. Dorton put it im
Writing to you?

A No, she has not.

Q Sir, do you recall an incident involving Ms. Moncado
{phonetic) and Ms. Dorton?

a Yes, 1 do.

o] Sir, I'm handing you what’s been marked as Fmployer
Exhibit 31. Can you identify that document?

a Yes. 1It’'s an incident report that a driver, Paula

Moncado, wrote up after she had a run-in with Ms. Dorten.
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MR. GILBERT: I would move for the admission of Employer
Exhibit 31.

HEARING OFFICER KAUFMAN: Counsel, any objection?

MS. NISPEROS: Just a second. I object. This is
irrelevant to the issues in this matter. It’s not probative of
her supervisory status.

HEARING OFFICER KAUFMAN: Well, Ms. Moncado testified
about this anyway. And I asked counsel to provide this. So I
think it tends to be relevant, and I'm going to overrule the
objection. Employer 31 is received into evidence.

(Employer Exhibit Number 31 Received into Evidence)
Q BY MR. GILBERT: Sir, if vou review the ffont page of

Employer’s Exhibit 31, at the top do you see where it says date

occurred?

A Yes, I do.

0 and what date did it say that it —-- indicate that this
occurred?

A April the 22nd of 2015.

Q And, sir, what time does it say that this occurred?

A 2:40 in the aftefnoon.

MR. GILBERT: And, Madam Hearing Officer, I would ask that
the hearing officer take administrative notice that the —-
under the new guidelines, rules, that the NLRB has established,
that the Employer’s voter eligibility list was submitted to

both the Union and to the NLRB on April 22nd 2015 at
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approximately 11:53.

HEARING OFFICER KAUFMAN: Okay. 'Counsel, do you agree to
that representation? Obviously I don’t -- I don’t have the
list in front of me, but it should be something that the two of
you could easily agree on.

MS. NISPEROS: What was the date and time again?

MR. GILBERT: We can show it to you. We have --

MS. NISPEROS: The date ——

MR. GILBERT: ~- the receipt.

MS. NISPEROS: What -- I need to ~-

MR. GILBERT: I’m going to show it to you.

M5. NISPEROS: I'm asking —- but I’'m asking you te repeat
the information that you gave, that it was —-~

MR. GILBERT: April -- I believe Apzril 22nd, 11:53 p.m.

MR. KPERE-DAIBO: 11:53 p.m.

MR. GILBERT: Of a.m., yeah, a.m.

HEARING QFFICER KAUFMAN: A.m.

MR. GILBERT: A.m.

M3. NISPEROS: 11:53 a.m. I don’t know what time it was
served on the Unicn. I see the certificate of filing with the
NIRB.

MR. GILBERT: That’s fine.

MS. NISPEROS: I wouldn’t disagree with that, but I can’t
at this moment say what time it was served on the Union for a

date. I would need to check.
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1 MR. GILBERT: It was —- the date of administrative notice
2 that it was served on the NLRB on 4/22/2015.
3 EEARING OFFICER KAUFMAN: Yes. I can administrative
4 notice of that. And if necessary, we can get that document
5 into the record. I'm sure we have a certificate of service -~
6 MR. GILBERT: Right.
7 HEARING OFFICER KAUFMAN: -- for the Union.
8 MR. GILBERT: 2and that the rules —— I think the new rules
9 now require the —-- to serve on the Union as well --
10 HEARING OFFICER KAUFMAN: Okay.
11 MR. GILBERT: ~-- directly as opposed to the old
12 methodology which was just to submit té the NLRB.
13 HEARING OFFICER KAUFMAN: Okay. And, Ms. Nisperos, if you
14 —- if you could confer with your client and confirm. So that

15 will just save us some time if we could just stipulate to the

16 time —-

17 MS. NISPEROS: Sure.

18 HEARTNG OFFICER KAUFMAN: -- that the Union received —-
19 MS. NISPEROS: Yeah.

20 HEARING OFFICER KAUFMAN: -~ the Excelsior List.

21 M3. NISPEROS: 1711 check it. Just --

22 . HEARING OFFICER KAUFMAN: Okay.

23 MS. NISPEROS: -- again —-

24 HEARING OFFICER KAUFMAN: Thank you.

25 MS. NISPEROS: —— I’'m not disputing that it was --
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1 Emp;oyer’s Exhibit 22? Is that a copy of a notation that was
2 found in the banker’s box?

3 A Yes, yes, it dis.

4 MR. GILBERT: And I would move for the admission of

5 Employer’s Exhibit 22,

6 HEARING OFFICER KAUFMAN: Counsel, any objection?

7 MS., NISPEROS: T apologize. I haven’'t located Employer
8 22 —-

9 MR. GILBERT: Here, I can ——

10 MS. NISPEROS: -- to review.

11 MR. GILBERT: Here.

12 MS. NISPEROS: I cobject based on relevance and hearsay.

13 Counsel?

14 HEARING OFFICER KAUFMAN: I —-

15 MR. GILBERT: I wculd respond that it’s a business record
16 as far as the hearsay says. A&s far as the relevance goes, it’s
17 &lready been testified to that Ms. Dorton signed the document.
18 The document clearly, again which was —- well, the document

18 clearly requests time off, and Ms. Dorton signed it. So it’'s
20 clearly relevant to the issues at hand.

21 HEARING OFFICER KAUFMAN: I'm going to admit it into

22 evidence. Employer Exhibit 22 is received into the record.

23 (Employer Exhibit Number 22 Received into Evidence)

24 ¢ BY MR. GILBERT: And, sir, just so the record is clear, do

25 vyou know who Ms. Maria Lopez is?
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Q Did ~- where did you —— where did you search for
additional time-off —-- or requests for time-off slips?
A T went back to the same location, the counter, where
Michelle pointed to the first box.
o} And sir, if you loock at Employer's Exhibit 11, which T
will just show you right here, do you see the counter space
there below the kind of bar area®?
A Yes.
0 Is that the space that you looked at?
A Yes.
0 and sir, did you -— were you able to locate, at that time,

any additional regquests for time-off slips?

A Yes, I did.

Q Okay. Sir, and I think if you look up on your lectern
there, there should be Exhibit ER4. I1'm going off memory, but
I believe that's right.

A I have it.

Q Can you review those? Are those the requests for time-off
slips, sir, that you found located on the shelving unit below

the counter depicted in Bx 117

A Yes, it is.
Q and six, what is you —- what is different about those
requests for time-off forms than the ones that were -— that

were produced by Ms. Dorton?

y:\ These all have Michelle's signature on the approval line.
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Q Sir, are you familiar with Ms. Dporton's job
responsibilities?
A Yes, I am.
Q And let me move back one, I just recalled something, one

step here. We talked about Ms. Dorton's ability or authority
to authorize time off, correct?

A That is corzrect.

Q Do you -~ can you give the hearing officer -- or can you
state, for the record, any specific examples where you're aware

that Ms. Dorton granted time off?

A Yes.
Q Do you recall the employee that was involved?
A Yes. I had a driver that got into an accident Wednesday

night on the way home and Thursday morning I wanted to talk to
that driver and get the driver's side of the story.

Q And sir, let me.just stop you here, because in this type
of hearing, if you say, you know, Wednesday night or Thursday
morning, scmeone may assume that ﬁas this Wednesday or
Thursday. 8o I just ~-- just clarify, for the record. Are you
talking about on a Wednesday or are you talking about this
week?

A No. A Wednesday.

Q Okay. Continue.

A And so Thursday morning, I went to Sandra, the operations

supervisor, Sandra Wilson, and asked her where this driver was,
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A Sure. The dispatcher's responsibility is to coordinate
the activity between drivers.and to supervise the drivers, if
you will, to make sure that they get out of the yard in time;
that the kids get picked up and brought to school safely and on
time, and the same thing, that they're brought home safely and
on time, and also, to make sure that all the routes are covered
should a driver call in sick or if a driver requests time off,
it's the dispatcher's responsibility to make sure that those
routes are cowvered.

Q And in your organization, as the lead dispatcher, does
Michelle Dorton have more responsibility for those types of
functions than Adela Garcia?

iy Oh, absolutely. Yes.

Q And so, sir, can you tell us, in the covering of routes,
what kind of discretion would be used by a dispatcher?

A It -- the dispatcher,.especially the lead dispatcher, they
need to know all of the routes. They need to know, is there a
severely disabled child on there? Is a medically -- is there a
medically fragile child on that route, in order to cover that
route and to make sure that that routes gets from peint A to
point B. So that -- that person needs to know everything about
those routes and everything that -- about those routes. I
mean, they need to know everything.

Q And --

A It's very important.
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Q And in covering routes, what kind of factors would
dispatchers look at to -~ in deciding,- you know, where to
reassign a particular driver fo cover a route?

MS. NISPEROS: Objection; leading.

MR. GILBERT: Well, I asked just what the factors were. I
didn't say —— I didn't say is -~ is blank a factor. I said,
what are the factors?

HEARING OFFICER KAUFMAN: Mr. Mahler, do you know what the
factors are that a dispatcher would rely on?

THE WITNESS: Sure. They have to rely on the computer
program, Versatrans; they would have to rely on the route
sheets; they would have to rely on their personal knowledge
about the routes and the drivers and the scheols.

o] BY MR. GILBERT: Are some schools -- are some school

districts more lenient with respect to kids getting home late?

A No.
Q No?
A No.

1o

None at all, huh? A1l right. Okay.

What's the responsibility of a dispatcher with respect to
a bus breaking down? ‘

A The dispatcher's responsibility is the safety of those
children. The first thing she needs to do is make —-— or he/she
needs to make sure that those kids are off of that bus and on

their way home or to school.
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Q And what would a dispatcher do to make sure that that
happens?
A Get a hold of another driver and get another bus out there
right away.
Q And just, T —-- and what factors would they use to
determine what drivers to use to pick up those kids on a
broken—-down bus, ii vou know?
A If -- if —-- yeah, sure. Is it a wheelchair bus? Is it an

ambulatory bus? That makes a big difference. If it's an —— if
it's a wheelchair bus and the only drivers you have that are
available are ambulatory drivers, you can't do it. So the
drivers have to be gualified and they have to be trained on
that particular bus.
Q Is -- and I'm almost done here, but, sif, the process to
cover a reoute, how involved is that process?

MS. NISPEROS: Objection; foundation, personal knowledge.
Q BY MR. GILBERT: Okay. Sir, in your 40 plus years of
experience, including working for the scheool district and
Durham School Services for over 40 vyears in the transpo;tation
industry, are you familiar with the process that is used to
cover routes?
pay Yes.

HEARING OFFICER KAUFMAN: Okay. Yes. Go ahead.
Q BY MR. GILBERT: And could you just —- just describe what

you would —- what -- what a dispatcher goes through te try to
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1 cover a route.
2 A Well, they've got to find out how many children there are,
3 what school they need to go to and what type of children are on
4 that bus, and who they have available.
5 0 And when you're looking at who is available, are you also
6 looking at proximity to the location that needs to be covered?
7 A Yes, absolutely.
8 ¢ Anything else ——
9 A Yeah, the closest.
10 © Anything else that you can think of that -- as far as
11 factors that would be considered by a dispatcher in determining
12 how to cover a route?
13 A Depending on how much time you have, okay? I mean, if you
14 need to do it right away, of course, you want to try to get the
15 closest driver, but if you've got some time and it's extra
16 time, of course, you want to go by the seniority list.
17 Q Have you ever had any complaints that Ms. Dorton hasn't
18 followed the seniority list?
19 & Yes.
20 @ Do you recall, were those complaints brought to you by the
21  Unicon?
22 A I can't recall.
23 Q Did you speak with Ms. Dorton about that?
24 A Yes.

25 MR. GILBERT: If I could have two minutes with my client?
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HEARING OFFICER KAUFMAN: Yeah. And I'm going to ask
Mr. Mahler a couple of questions really quick.

MR. GILBERT: Sure. Absolutely.

HEARING OFFI&ER KaUFrMAN: Mr. Mahler, when Ms. Dorton
approves time-off requests, does she consult with anybody
before she makes that decision?

THE WITNESS: UNo.

HEARTNG OFFICER KAUFMAN: And do vou know if employee
requests for time off are ever approved without the form being
signed by anyone?

THE WITNESS: I would have to say, ves, absolutely.

HEARING OFEFICER KAUFMAN: 2And do you know why that happens
or under what circumstances that happens?

THE WITNESS: Because the -— because nobody brought it to
my —-- to either myself or to Sandra Wilson, the operations
supervisor.

HEARING OFFICER KAUFMAN: So is Dorton authorized to sign
requests for time off? A

THE WITNESS: Yes, she is.

HEARING OFFICER KAUFMAN: Was she ever told not to sign
requests for time-off forms?

THE WITNESS: No. No.

HEARING OFFICER KAUFMAN: Okay.

Q BY MR. GILBERT: So, sir, were you the general manager

when Ms. Halsey (phonetic) was the general manager, too, of the

AVTranz

www.avtranz.com - (800) 257-0885

191




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 195 of 593

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

432

trying to meet the needs of a special -- a special-needs child?
A Mainly, to make sure that we have all of the equipment
that we need to service thét child.

Q And in order to —- in order to comply with these iegal
réquirements, you have —— you need to make judgments about
which drivers will be -- are available that can meet that need,
correct? Or you have certain drivers or busses or equipment
that you need to have available to meet these special needs,
right?

A Again, it's broken down, really, into two groups whether
they're wheelchair drivers or not.

0 And can you explain the distinction between a wheelchair
drivers and non-wheelchair drivers, for the hearing officer's
benefit?

A Sure. A wheelchair driver is a driver that has been
trained to properly load, strap down and unload a wheelchair in
a bus.

Q Is there any other training that a wheelchair driver is
required to have in order tc be a wheelchair driver?

A That's it.

Q Okay. And what, then, is a non-wheelchair ——- wheelchair
driver?
A A driver that has not been trained to load, strap down and

unload a wheelchair.

Q Okay. And it's falr to say, then, that if someone in
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dispatch is ~- is looking for a driver who needs to pick up a
special-needs kid, their resources in terms of finding a driver
to pick up that kid is restricted by the training of the
driver, the equipment that's available for that special-needs
child and other things; that's fair to say, right?

A We have to have all of those in order to do it, yes.

Q You testified earlier that, in response tc the Employer’
attorney's questions that one of the factors that somecne would
consider when they're getting a route covered is the amount of
time available; do you recall talking about that?

A Time available to?

0 Amount of time they have to cover a route or to find an
available drivex?

A Yes, that has to be taken in. Yes.

Q Okay. Can you elaborate on that and explain to the
hearing officer how -— how time is a factor in restricting what
dispatch does?

A Sure. If a route needs to be covered, it all depends on
what you're talking about. If you're talking about a route in
the morning, or if you're talking about a route in the midday
that needs to be covered, there is a big difference, okay? If
we need to cover a route tomorrow morning, we get a driver to
cover that route tomorrow morming. If it's a midday route and
you have to cover it on the fly, then, yes, you are restricted.

Q Thank you. I may have scme follow-up questions for you.
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A Sure.

Q And when you say midday routes, what are you referring to,
for the hearing officer's benefit?

A We have routes that run in the morning and in the
afternoon. A midday could be a special child that may go to a
daycare or a special class in the middle of the day and so it's

called a midday route.

Q Is the midday route the same as a p.m. route?
A In what sense?
Q Is there something ~- is there —- is there a route called

a p.m. route or an afterncon route?

A Yes.

Q Okay. And so you sald that if you have to —~ you used the
phrase "on the fly," and you said that if you have to do that
on the fly, then, yes, you're restricted. Can you say more
about that of this -~ what creates an on-the-~fly need and how
dispatch would be restricted?

A Sure. If you have to cover a route all of the sudden at
the last minute because a driver goes home sick after their
a.m. route, you cover that route based on the drivers that you
have available, because a lot of them may be on a route
already. There's quite a few midday routes.

Q You would agree, then, that someone covering one of these
midday or afternoon routes is under a lot of time pressure to

cover a route that comes up -- that needs coverage on the fiv,
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1 correct?
2 A It depends on when it happens.
3 0 Can you elaborate for the hearing officer?
4 A Well, sure. If you need to cover a route that starfs at
5 12 noon, and you're -- and you just find out five minutes until

6 12, yeah, everybody is under pressure, but if you find out at

7 8:00 that a route needs to be covered at 12 noon, you've got

8 plenty of time.

9 Q And you did testify, though, that this is —- this on-the-
10 fly kind of time constraint, this is more of a factor and more
11 of a restriction in the afternoon routes, correct?
1z A Explain that, please.
i3 ¢ You referenced in terms of the midday routes that dispatch
14 would be restricted and have to make on-the-fly coverage, or
15 find coverage on the fly, correct?

16 A Uh-huh. Yes.

17 Q And that's -- that's even more so --

18 A Yes.

129 Q —— in the afterncon than in the a.m., correct?

20 A A midday is a midday. You're talking about three

21 different routes.. Usually the routes that need to be covered
22  are a.m. or middays. The p.m. is pretty good.

23 Q Say that, again.

24 A Usunally the routes that need to be covered --

25 Q Uh~huh.
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2 -~ are usually in the morning or middays. The afternocons
are pretty good.

0 S0 you would agree that if -- if dispateh is‘covering a
midday route, they're going to have more of —— they're going to
have to make more of these on the -- again, more of this
coverage in these on-the-fly circumstances, more so than the

a.m. routes?

A And again, you know, it all depends on when the call comes
in.
Q And so you would agree that on midday routes when a —-

when someone in dispatch has to cover a route, their
discretion, then, if limited when they’re making -- when
they're covering in these on-the-fly circumstances, it's
limited by time? |

A Ma'am, it 21l depends on the -- on the route, you know?
Q Okay, Just a few more questions, Mr. Mahler. Thank vou
for your patience.

A You're welcome.

0 So you ——:you saw the CBA that was put.into evidence by
the Employer, right? And you're —-—

A Yes, I did.

C And you're familiar with that?

A Yes.

Q Okay. Isn't it true that the routes that regular drivers

are assigned to —— well, that they drive, are bid on by the
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drivers at the beginning of each school year?'

A Yes, they are.

Q and they're bid by seniority, correct?

a Yes, they are.

Q and that's pursuant to the CBA that's currently in effect
between 853 and Durham as te the drivers, correct?

a Yes, ma'am.

Q Okay. Now, you also testified to Michelle Dorton's job
duties. 1Isn't it fair to say that Michelle Dorton is a very
experienced dispatcher?

A Yes, she is.

Q and it's also fair to say, then, that she relies on her
experience as a dispatcher in order to execute her job duties,
correct?

A Yes.

Q Now, you also testified that one of the factors that would
be used to cover a route is who is available in proximity and
who is the closest, can you elaborate for the benefit of the
hearing officer? Just explain what you meant a little more.

a Are you talking about a midday or are you talking about an
a.m., are you talking about —— I mean, there's a lot of factors
that come in. You know, did somebody call off the night
before? Is that what we're talking about?

Q So I'm talking about -- I just want you to initially

explain to the hearing officer what you meant when you sald
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that in terms of the process of covering a route, a dispatcher
will factor in who is available and proximity. What did you
mean by‘that?

A Well, and again, it depends on what route needs to be
covered. If you've got a midday that needs to be covered or
you have some kids that need to be picked up, some students
that need to be picked up at a school because they were missed
by another driver, absolutely, you're going to get the closest
driver to get those children picked up.

Q And this might be clear, but it may not be, can you
explain what you mean by the ciosest driver?

A Sure, If it’s -- if it's in the middle of a route, if a
child is missed --

Q Sure.

A —— okay, and we need to get that child picked up as
quickly as possible --

Q Uh~huh.

A -= to get that child to school, we're going to try to find
the driver that's closest to that pick-up point to get them to
school.

Q Okay. So you're testifying that you would look to the
driver who is closest in distance and proximity to the route
where the kid needs to be picked up, or that need for coverage
exists, right?

A Right.
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1 9 Okay.
2 A Aand —— and —— can I —— can I go ahead?
3 90 Yes, please.
4 A Sure. So usually what the -- what the dispatchers will do
5 is they'll also make an announcement on the radio saying, hey,
6§ TI've got this child that needs to be picked up. Can anybody
7 help? In hopes of the closest driver calling in and saying,

8 look, I can go pick up that child and get that child to school.
9 Q T'm sorry. What was the last part? I didn't quite hear.
10 A The dispatchers will get on the radio and they will say, I
11 have a child that lives on First Street that needs to get to

12 Tenayson School; I need the closest drive to pick up that
13 child.

14 9Q and when this call -- this call that you're describing,

15 this is a general call out that a -- that dispatch would make
16 over a radio that goes -- does it go out to all of the drivers?
17 A Yes, ma'am.

18 Q Ckay. So just so I'm clear. A kid needs to be picked up
19 at 12:15: we find out at 12:10, the driver's bus broke down.

20 That driver whose bus broke down would then call in to dispatch
21 and say, I can't pick up the kid at 12:15, right? Is that how
22 it would go?

23 A Yes.

24 Q Okay. And then the dispatch office would put out a call

25 understanding that time is of the essence, that they need to
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get this route covered; if it's a special-needs child, for
example, they need te get it covered quickly; they —— that's a
restriction on their discretion, because if you need to get the
kid picked up, you need to get the kid picked up, correct?

A That's correct.

Q And if it's a special-needs kid where they have special
equipment requirements for being transported pursuant to their
IEP and legal requirements which Durham complies with, that's
another restriction put on their discretion, correct?

A Yes.

c And I understand that there's lots going on; it's going to
depend on the situation, but depending on where the kid needs
to be picked up and what other drivers are available in the
area, their discretion is also going to be restricted by what
drivers are available and how close they are tc the 12:15 kid

that needs to be picked up, right?

.A That's correct.

Q Okay. Now, you mentioned something about ~- you testified

about, in addition to the process of covering a route and

factors that are considered, you talked about the seniority

list. Can you explain to the hearing officer what you meant?
MR. GILBERT: Objection; vague.

Q BY MS. NISPEROS: Do you remember testifying about the

seniority list?

A Yes, I do.
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10 What were you referring to in regard to covering routes?
2 A If —~ if we have advance notice of a driﬁer being off,
3 okay, depending on what it is, if it —- if it has to do with

4 extra work, extra time, extra money, then we have to follow the

5 seniocrity list.

e O and I imagine that this is the case, but I will just ask

7 so that it's clear, Durham, including the folks in the dispatch

8 office, are —— and someone who is assigning -- or eXcuse me.

9 In terms of getting drivers extra work, folks in the dispatch
10 office, as employees of Durham, they're required to follow the
11 CBA?

12 A Yes, they are.

13 9 Okay. And so you would make all of your dispatchers and
14 routers and others aware that there 1s a seniority requirement
15 and Durham has to follow it, correct?

le A They know it.

17 Q Ckay. And is there an& Sther way -- can you explain to

18 +the hearing officer, the other ways in which the senicrity list
19 relates to routes?

20 A Mainly, for route bidding and extra time.

21 ¢ So then it's fair to say —— it's fair to say, then, that a
22 dispatcher's 7job duties are restricted by the requirements of

23 the collective bargaining agreement?

24 A Depending on —— depending on the situation.
25 Q Okay. You also gave some testimony about the other
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employees in the Durham, it's the Hayward Customer Service
Center; is that how you referred to it?

A Yes, ma'am.
Q Okay. And you —— you mentioned a couple of names. Are
you -- you have the authority to hire and fire the folks in the

Hayward Customer Service Center, correct?

A Yeah. Yes.

Q And you also have the authority to set their schedules?
A Yes.

Q Okay. BAnd you have the authority to transfer those
employees, correct?

A Not completely.

Q Can you elaborate?

MR. GILBERT: We will stipulate, if it helps the process.
Again, I -- Mr. Mahler is a Section 211 supervisor. I don't
kxnow if that's where you're going, but —-

MS. NISPEROS: That's fine. 1I'11l stipulate to that.

HEARING OFFICER KAUFMAN: Okay. Stipulation accepted.
0 BY MS. NISPEROS: And you have the —-- so you have the
authority to hire, fire employees in the Durham Customer
Service Center in Hayward, you can give them assignments,
correct?

A Yes, I can.
Q And you can tell them the way that they should go about

completing assignments, and you can direct their work in that
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way, correct?
A Yes.
Q and you referenced routers earlier in your testimony; do
you recall testifying about routers?
A Yes.
Q And their job duties?
A Yes.
] Okay. Isn't it fair to say that the routers are the ones

who create the routes that Durham drivers will run during the

academic yeaxr?

A Yes.

Q Can you explain to the Hearing Officer what their process
is?

A They gather the information from the school districts on

all of the students and what schools they go to, and based on
that, the routes are built.

MS. NISPEROS: I believe I'm done. I'm just going to take
a moment. Okay. No further guestions.

HEARING OFFICER KAUFMAN: ‘Okay. Any redirect?

REDTRECT EXAMINATION

Q BY MR. GILBERT: Mr. Mahler, do you recall counsel was
asking you about your ability to assign and direct work?

A Yes.

o And sir, does Michelle Dorton have the ability to assign

and direct work?
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A Yes, she does.

] And does -- to your knowledge, does Ms. Dorton exercise
her authority to assign and direct work?

A Yes, she does.

Q Sir, if you would, turn to page 23 of ER 29, please.

]

I'm sorry. What page?

Q Page 23, sir.

A I have it.

Q I'm only drawing vour attention to this because there's
been some testimony, and T just want to make sure the record is
clear. Can you -- what is a -- in the transportation industry,
which you've been in for 40 years, the school-bus industry,
what's a guérantee? What does that mean?

A Those -- regardless of the amount of hours that you may
work under the guarantee, you're going to get the guarantee.

Q What does the guarantee at Durham School Services, Hayward

Customer Service Center for drivers?

A Five and a half hours.
Q And is that for cover drivers or is that all drivers?
A That does not include the cover drivers.

Q If you look at page 23, and I —- okay. I see it. Thank
you. Okay.

And gir, if you look at page 24, do you see section 5
there?

A Yes.
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MS. NISPEROS: Objection; leading.
MR. GILBERT: Can I ~~ I mean, I'm examining the witness
as a 611l{c). I seek permission to examine the witness as a
611 (c).

MS. NISPEROCS: The Union opposes that motion.

HEARING OFFICER KAUFMAN: Maybe just a couple foundational
questions to establish his adverse interests, and then ——
Q BY MR. GILBERT: Sir, are you —- were you involved in the
organizing effort with respect to the staff employees that
culminated in the May 8, 2015, election at Durham School
Services?
A Can you repeat that?
Q Were you involved in the organizing effort on behalf of
the Union, as its agent, with respect to --

MS. NISPERCS: Again, objection; leading, and the -—-

HEARING OFF;CER FAUFMAN: Well, he's just -- right now,
he's just trying to -- I've asked him to give me a little
foundation to determine whether I can grant his request for
6lil(c), so I'm going to give him some leeway.
Q BY MR. GILBERT: Sir, what's your title?

A It's union organizer for Teamsters 853.

Q Union organizer. And as the union organizer, you're the
agent -- you're an agent of the Union, correct?
A Yes.

Q Okay. And you speak on behalf of the Union, right?
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A Yes.
Q You act on behalf of the Union, right?
A Yes.
Q And sir, as union organizer, were you involved in the —-
in the organizing effort that culminated in the election at
Durham School Services on May 8, 201572
A I attended the April 30th meeting only.
o} So if -- do you work along with Mr. Smith?
A Yes.
S Q So if Mr. Smith testified that you were equally involved

in this organizing, he wouldn't -- he'd be lying?

MS. NISPEROS: Objection, leading again. It's calling for
a conclusion that Mr. Smith is lying. His testimony -- Mr.
Smith's testimony should speak for itself.

MR, GILBERT{ Okay. Well, it's inconsistent.

HEARING OFFICER KAUFMAN: Go ahead and rephrase the
question, please.
0 BY MR. GILBERT: Is it —— sir, how much -- if you could
split it up as far as involvement, how much involvement did you
have versus Mr. Smith? |
A I had —— the only thing that I have involved with this was
T was -- I conducted this meeting because there was a conflict
with Mr. Smith's schedule on the 4:30 meeting.
Q Okay. &nd was the purpose of the meeting that you

conducted to try to answer questions about the Teamsters Union?
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A No. It had to do with ~- 1t was like a final push towards
the election. We had a meeting scheduled with them. And
that's what it was.
Q All right. And a finzl push was to try to win the
election, correct?

MR. GILBERT: Objection, leading again.

MS. NISPERCS: Look, I set the foundation to examine this
witness.

HEARING OFFICER KAUFMAN: BAs I stated, this is just to —--

MR. GILBERT: This is 61l{c).

HEARING OFFICER KAUFMAN: -- lay scme foundation to —-—

MS. NISPEROS: Okay.

MR. GILBERT: I would move to —~- for permission to examine
this witness as a 611 (c).

HEARING OFFICER KAUEMAN: Permission granted.

MR. GILBERT: Okay.
Q BY MR. GILBERT: Now, sir, would you agree with me that
£he first time that the Union found out about a possible
challenge of Michelle Derton's vote was when it received the
Excelsior list or the voter eligibility list?
A Yeah.
0 OCkay. 2Bnd I believe administrative notice has been taken.
Or I don't know if we stipulated about the Union, but
administrative notice has been taken that the Excelsior list

was submitted to the NLRB on 4/21 at -- or 4/22, right, at
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1 isolated --
2 A Many times. And this particular night too, I was by
3 myself. 2And when I wrote them out, they ﬁere real sloppy. £
4 was just writing scratch down, trying to remember what I -— so
5 T'd have something to remember that I could rewrite.
6 0 Okay, thank you. 8o, Mr. Bender, you've testified that —-
7 .and T think it's clear, but just so you understand my gquestion.
8 That the text on Employer 27, so your writing, your notes,
9 reflect topics of concern raised by the folks who attended the
10 meeting. Did all of the numbered paragraphs on Employer 27,
11 does your handwriting reflect -- these all reflect topics of
12 concern that were raised by the women; is that right?
13 A Yes, it was.
14 0 Okay. BAnd let me ask, just before I go further, did you
15 introduce yourself to the folks who attended the meeting on
16 April 30th?
i7 A Yes, I did.
i3 9Q And how did yocu say when you introduced yourself?
19 A I just told them that I was Steve Bender, representing
20 Teamster Local 853. And we met where the hostess was. And
21 they took us to the table. And then I reintroduced myself
22 again.
23 Q Okay. And when you were having this meeting, yon said
24 they took us to a table. Did you have —-— and you've -- any of

25 the folks that attended -- and I'm not asking you to give
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names. But did you have anyone facilitate that meeting for you
or did you do the facilitation of the meeting?

A Well, I led the meeting.

Q Okay. Did you have -- at the time that you were having
this meeting, did you have anything with you that had the

Teamster logo or something from the Union?

iy Yeah, T carry a briefcase. And I can't remember exactly
what I wore. But usually, I -- we have a pin on our shirt.

Q Okay.

A I can't remember,

Q So did you have any Teamsters logos, anything on you that

would indicate to the folks at the meeting that you were with
Teamster 853? So this briefcase., Was there anything there?
B A briefcase and mavbe a pin —-

Q With the Teamsters logo on it?

A Yeah.

Q Okay. BAnd again, I'm not asking you to name names. But
while you’re having this meeting, did you ever indicate to
anyone in attendance that Michelle Dorton was working on behalf
of the Union, on behalf of Tesmster 8537

A No, I didn'k.

Q Okay. And again, I'm not asking you to name names. But
did yon ask Michelle Dorton to be present and facilitate the
meeting with you?

A No. This was the first time that I ever met anybody there
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Q Okay. Can you —— if you recall, can you explain how this
topic came up or what the concern was that the women raised?

A Yeah. The concern was that the company -- this is from
the women, that the company told us that we will have to and
would be forced to use the same business agent that the drivers

have, because they're Teamsters. That was a big concern of

them --
Q Ckay.
A —— of the women.

Q And again, this was something that was brought up by the
women at the meeting?

A Yes.

Q You didn't propese that this was an issue that they should
be considering?

A No, I didn't.

Q You didn't say this is what's going to happen if you don't
vote for the Union?

A No.

Q T don't know —- okay, thank you. And referring to
paragraph number 4 of your notes, Employer 27, it says: They
were tired of the company's ongoing meetings, parentheses,
mandatory. Can you tell us what the concern was which was
expressed by the women when they brought this up?

A They just brought up that they were tired. They wanted

this whole process to be over. They were tired of ongecing
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company mandatory meetings.
Q and did they give you any more detail about what their -~
why they didn't like or why they wanted these ongoing mandatory
meetings to stop?
A They all decided that they were pretty much one-sided.
They were anti-union meetings, and they were just tired of
hearing it. They were ready to go towards an election.
Q Did any of the women discuss whether or not -— and what
did the women tell you about whether these meetings were
burdensome or why they didn't like these meetings. Did they
give you more detail about that?

MR. GILBERT: I'm going to object. We're getting so far
off course now. It's entirely irrelevant.

HEARING OFFICER KAUFMAN: No. I understand it's --

MS. NISPEROS: This is relevant.

HFARING OFFICER KAUFMAN: -- not relevant, but I do think
she's entitled to test his recollection.

MR. GILBERT: ©Oh, okay. That's fine.

HEARING OFFICER KAUFMAN: You were given that leeway. 3o
I have to give her that leeway as well.

MR. GILBERT: Not a problem.
Q BY MS. NISPEROS: Can you tell us more detail about the
concern that they expressed about these meetings and why it was
difficult or why they didn't like to go to these meetings?

A Well, they were tired of the one-sided meetings that the
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company was having with them. These women, they wanted to go
home. They have mandatory meetings and stuff like that. It
went on, I don't know, a week or better. And I just told them
that, you know, this is a process that happens at all elections
and stuff.

Q Okay.

A That's about it.

Q Okay. Did you, when you were -- during the meeting with

the folks who attended, did you ever threaten them?

A No.

Q Did anyone in —- withiﬁ the meeting threaten anyone else?
A No.

Q Did anyone at the meeting, you or anyone who attended,

coerce other folks within the meeting?

A No.

Q And you didn't ask Michelle —- did you ask Michelle Dorton
to organize this meeting for you on behalf of the Union and get
the workers together?

A No, I didn't.

Q Did you ask Michelle Dorton to disseminate any information
on your behalf at this meeting?

A No, I didn't.

Q Did you ever, or at this meeting, ask Michelle Dorton te
campaign on behalf of the Teamsters Local 8537

A No, I didn't.
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Q Did you ever, during this meeting, tell the Michelle
Dorton that workers should go through her in orxder to
communicate with the Union?
A No, T didn't.
9] Did you ever tell Michelle that you were going to go ——
that if you wanted to communicated with the workers, you would
go through her, that she was the designated point person?
A o, I didn't.

MS. NISPERCS: No further questions.

HEARING OFFICER KAUFMAN: Okay. Any redirect?

MR. GILBERT: I do.

REDIRECT EXAMINATION

0 BY MR. GILBERT: How many meetings did the individuals
that were present at your meeting say that the company had

conducted? Because I notice it's plural, right? There's a

number -— it is meetings?
A I'm trying to find —- okay. Can you rephrase —-- or —-=
Q Yeah. You used.the term -—- plural —- the plural term

meetings, right?

A Yeah.

Q You didn't say meeting. You said meetings. How many
meetings did they tell you they had to go to?

A That they had numerous meetings.

Q Numerous. What is that to you, three, four?

MS. NISPEROS: Asked and answered.
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A I don't follow you.
Q How did you -- did Mr. Smith ask you to go to the meeting?

A Yes.

10

and did Mr. Smith give you the time of the meeting?

B

Yes, he did.
Q And what did he tell you?
A He told me that the meeting was supposed to start at 7:00
and nobody came in until about 7:30. They were at —-— attending
another meeting at Durham.
0 Okay. Were all the individuals eligible to vote present
at the meeting?
A Every lady was =--

MS. NISPEROS: Objection. This is not relevant.

MR. GILBERT: It absolutely is relevant.

HEARING OFFICER KAUFMAN: Well, I think it is relevant,
because if there was something objectionable said during the

meeting, it goes to show dissemination. So I'm going to allow

it.

MR. GILBERT: They were all present, correct?

THE WITNESS: I believe all the Hayward people were
presenﬁ.

Q BY MR. GILBERT: Okay. Well, there's more than Hayward.
I'm asking were all of the eligible voters present at the
meeting?

A Yes, that -- from Hayward.
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MR. GILBERT: The Employer reasserts its objection that
the receipt itself does not establish that the receipt belcongs
to, pertains to, was in the possession of a Teamsters vni.on
and/or the witness. 2nd so, all the receipt establishes is
that soﬁebody, at some time, ate at an Applebee's restaurant.
So T think that the —- there's not been a sufficient foundation
laid for receipt of the receipt into evidence.

HEARING OFFICER KAUFMEN: Well, I think there has been
enough of a foundation to receive the receipt into evidence.
As to what it shows, I agree with you, that's open to debate.
and I've asked the Union's counsel to produce the other signed
receipt. And so, I'm going to go ahead and receive this into
evidence.

(Union Exhibit Number 1 Received into Evideﬁce)

RECROSS-EXAMINATION

Q BY MS. NISPEROS: Okay. Mr. Bender, Jjust a couple of .
quick questions just to clarify a couple of things that we've
talked about. One of the things we talked about was Bayward
and who was in attendance at that meeting that you had in
Hayward on the 30th. Is it your testimony that you —- at the
time that you went to the meeting, you understood that you
would be meeting with Hayward employees?

A Yes.

Q Okay. BAnd is it your testimony that once you arrived at

the meeting, there were introductions exchanged and that the
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women introduced themselves as being from Hayward?

A Yes.

0 Okay. And is it -- not necessary. Okay, thank you. One
or two other quick questions. You gave some testimony about --
lots of testimony about your process, going through. And you
originally take some notes maybe during a meeting. You like to
make them more legible and nicer. 2And so, youn'll then like
summarize, as you'we said, those meeting notes. So I just want
to clarify your process.

And sitting here today, do you recall -- around the time
that you were taking your original notes from the meeting, do
you recall how many —— were there one —- was therxre one piece of
paper cr multiple plieces of paper in those original notes?

A It was one piece of paper.

Q Okay. And so, is it your testimony -- I understood this,
but just to clear ~- that your original notes reflected what
was said in the meeting?

A Yes.

Q And it's your testimony that you then —-- well, let me ask
this. When you were creating the summary that we see in
Employer 22, were you —-

MR. GILBERT: Just ~—- I think it's 27.

MS. NISPEROS: ©Oh, 27. Thank you. I'1ll £ill that in.

o BY MS. NISPEROS: When you were creating the summary in

Employer 27, did you do that after you threw away the originals
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Q Can you describe the types of things that she does on a
daily basis?
A Well she makes sure that everything is covered.
Everything —-- okay, routes. We have routes. OQur sheets are
routes on 913. And we have Fremont routes, Santa Ana routes,
Cache Valley routes, San Lorenzo routes. 8o all of these areas
have drivers —-- numbers and different drivers. BAnd she has to
make sure that you —— that all of those are covered. 5o we
have a 100 and scme odd rcutes. I don't know the exact
whatever. I used to when I was a cover driver, but -- but
we've got like 100 and maybe 50 routes; or maybe 160 rouies
now. And so if anything goes down, she has to cover them.

And so she has to make sure that everything is covered.
If it's not covered she has to make sure that we go backs. She
has -— we had to make telephone calls to drivers. I mean,
there’s a lot involved. She has to make sure that the buses
are up and everybody has a bus. Just a lot. 8he takes care of
—~ if you have time off slips, or whatever, she kind of takes
care of the calendar for the time off, because she hés to make
sure that she has the drivers --
Q Can she approve time off?
A -- to fill routes. And so she's in charge of that also.

Q And can she approve time off?

A She -— yes. I've -— she has approved time off for me
before in the past. So -~ for surgery. I had —-
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PROCEEDINGES

HEARING OFFICER KAUFMAN: Okay. Let's go on the record.
Okay. We are on the record. Before getting started this
morning counsel have agreed to entering into a stipulation
regarding the Union's receipt of the voter eligibility list.
Mr. Gilbert, do you want to present tﬁat stipulation?

MR. GILBERT: Yes, that the parties stipulate that the
counsel for the Employer James N. Foster, Jr., emailed Mr.
Rodney Smith a copy of the voter eligibility list on April
22nd, 2015, at approximately 11:58, pacific standard time.

HEARING OFFICER KAUFMAN: Ms. Nisperos.

MR. GILBERT: And that szid e-mail was received by Mr.
Smith.

HEARTING OFFICER KAUFMAN: Ms. NWisperos, do you enter into
that stipulation?

MS, NISPEROS: That's April 22nd, 2015, 11:58 a.m.,
racific, yes.

HEARING OFFICER KAUFMAN: Ckay. That stipulation is
accepted. Also, before going on the record this morning, there
was some more discussion about an ongoing dispute regarding the
production of an illegible document. I'm going to have the
parties go ahead and briefly state thelr positions regarding
that issue for the record; starting with you, Mr. Gilbert.

MR. GILBERT: Well, my position, on the record, is that

the record is —- it must be —- it should be produced by
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Whereupon,

SHIRLEY MYERS

having been duly sworn, was called as a witness_herein and was
examined and testified as follows:

HEARING OFFICER KAUFMAN: Please state and spell your name
for the record.

THE WITNESS: Shirley Myers, S-H~-I-R-L-E-Y M-Y-E-R-S.

DIRECT EXAMTNATION

Q MR. GILBERT: Good morning, Ms. Myers. How are you?

A I'm fine. Thank you.

Q Good. My name is Geoff Qilbert. IT'm the attorney for the
Employer, and I'm going to ask you some questions today. If
you don't understand.the guestion or if I use a texm or a
phrase that just doesn't make sense to you, if you would just
ask me to rephrase, I'd be happy to do so. Is that acceptable?
A That's acceptable.

Q And, ma'am, are you able to testify truthfully today?

A Yes.

Q Okay. Are you currently employed?
A Yes.

Q By whom?

A Durham School Sexvices.

Q And what is your current job titler?

A I'm the administrator there.

Q And can you qut describe, for the record, what you do as
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the administrator? I know you do a lot, so.

A I am HR, billings AP/AR, I answer to the GM.

Q So you do -— you used some, I think they're called
acronyms, right? So just so the record is clear, can yocu kind
of just go through what those acronyms stand for? AR is?

A Accounts receivable, accounts payable, human resources.
Sometimes I assist with payroll, and I do all the billing for

all incoming monies.

Q S0 Durham services school districts, correck?

A Correct.

Q Do you —-- so when you said you do billing -—-—

2\ Uh-huh.

Q —-- is that billing tec the schocl districts?

Ly Correct.

Q aAnd accounts receivable, I assume that's when they pay

Durham, right?

A Yes. Yes.

Q Okay. So you're responsible for kind of reconciling the
books on those issues?

A Yes.

Q and how long, ma'am, have you been performing the duties
and responsibilities of the administrator?

A A year—-and-a-half almost.

9] And are you currenitly employed at the Durham Customer

Service Center in Hayward, California?
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a Correct.

Q And have you been performing the duties of the
administrator position for a year-and-a-half at the Durham
School Services facility in Hayward, California®?

A Yes.

0  And prior to being the administrator at the Durham
facility in Hayward, did you perform any other duties and
responsibilities for Durham?

A Yes, I was a bus driver.

Q And hoﬂ long, ma'am, were you a bus driver?

A A year-and-a-half.

] Where did youvwork for Durham School Services as a bus
driver?

A Hayward.

Q Other than your three years of bus driving and
administrator duties with Durham, have you performed any other
duties and responsibilities with Durham School Services?

B I've just been inveolved in enjoy the ride and as training
—~— a bit of training.

Q Okay. Is three years ;— were you hired by Durham three
yvears ago, approximately?

A - Yes, approximately. Well, August is three years.

Q August of this year.

B Yeah, so welre ——

Q So August of 2012,
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A ~— a little shy of it. Yeah.

Q Okay. Ma'am, were you eligible to vote in the May B8th,
2015 election that occurred at Durham School Services in
Hayward, California?

A Yes.

Q And, ma'am, prior to the voting at the actual date of the
election, did you attend any Union meetings?

A Yes.

Q And I'm geing to focus on that first Union meeting that
you attended.’

A Okay.

Q How did you find out about the meeting?

A Michelle.

Q And when you talk about Michelle, is that Michelle Dorton?
A Yes.

Q And ‘just for the record, what is your understanding as to
Michelle Dorton's position?

A Lead dispatch.

Q And how did you find out about the meeting from Michelle?
A Basically, she took me onto the side and said we're.going
to join the Union, we're going to be having a meeting, and
don't say anything about it.

Q Okay. And did Ms. Dorton exert any pressure on you to go
to the meeting?

A She said it was important and that we needed to go.
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0 Did you feel 1like you had a choice to go?
A I felt like I needed to be there more than not go.
Q 2nd you mentioned Ms. Dorton. Was Ms. Dorton an open
supporter of the Union?
A I feel like she wanted the Union from the beginning, ves.
Q And is it fair to say she was very passionate about her
support for the Union?
A That's fair.

MS. NISPEROS: Objection. Leading.

HEARING OFFICER KAUFMAN: Why don't you rephrase?

MR. GILBERT: Sure.
o) BY MR. GILBERT: Can you describe the amount of enthusiasm
that --

MS. NISPEROS: Objection. ILeading.

HEARING OFFICER KAUFMAN: I don't think that's leading.
Go ahead.
Q BY MR. GILBERT: -- the amount of enthusiasm Ms. Dorton
displayed in support ¢f the Union?
A I can only tell you that she wanted it and supported it in

every way.

0 Was she vocal?
A She was vocal.
Q Did Ms. Dorton give you any reason why you should gec to

that first Union meeting?

A Yes.
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Q What was the reason?
A fo secure our Jjobs. To watch out for our jobs.
Q. Okay. At any time, did Ms. Dorton try to give you an
authorization card?
A No. She —— well, she offered one, I never tock it. She

asked about it. I never saw it or took it.

HEARING OFFICER KAUFMAN: When was that?

THE WITNESS: Oh, goodness. Maykbe two weeks before the
meeting, first meeting. I can't recall, to tell you the truth.
This whole thing happened within a month, it seems like.

HEARING bFFICER KAUFMAN: Do you recall the date of the
first meeting?

TEE WITNESS3: It had to be in Bpril.

HEARING OFFICER KAUFMAN: Can you narrow that down at all?

THE WITNESS: No.

HEARING CFFICER KAUFMAN: Okay.

THE WITHESS: I should have taken notes, I guess. I
didn't think of it.

HEZRING OFFICER KAUFMAN: Do you remember where the
meeting took place?

THE WITNESS: Yes. The first meeting was at Togo's in
Hayward.

MR. GILBERT: <Can I, for the first time, in this process
ask for a cup of water? I don't know why my mouth is so dry

this morning.

AVTranz

wwn.aviranz.com - {BOD) 257-0885

224




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 228 of 593

584
1 HEARING OFFICER. KAUFMAN: I apologize we don't have bigger
2 cups.
3 MR. GILBERT: The copy of the Dennis cups surely, so.
4 THE WITNESS: Oh.
5 MR, GILBERT: Would you like a Dennis cup of water?
6 THE WITNESS: No, I'm good.
7T Q BY MR. GILBERT: Ma'am, did you ever have an occasion to
8 speak with Ms. Dorton in the break room about voting in the
9 Union election?
10 A Yes.
11 Q And was anyone else present?
iz A No.
13 Q@ ° Can you state, for the record, what was said and by whom?
14 A I was trying to talk with Michelle about her feelings, and

15 I was trying to make up my mind about which way to vote. And
16 at this point I was really at a no. And T asked her if I voted
17 no, and the Union was a good thing, would you hold that against
18 me? Would the group hold it against that person? And she

1% says, no, you can vote how you want, but it would always be in
20 the back of my mind.

2. ©Q And how did you take that comment?

22 A That she wouldn't forget it.

23 0 Well, does Ms. Dorton have the ability to affect your werk
24  life?

25 A Not my perform ~-- not per se what I do in the office, but,
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of course, she's in the office and if she —- if one of your
employees doesn't necessarily like you or has something against
you, then, you know, it's going to affect you.
0 Does Ms. Dorton have a group of close peoble, the kind
af —— you know, that she's —-
A I'm going to be —— all the girls who have worked together
from 16 to 22 years. So there you have it.
Q And then after the election, ma'am, did Ms. Dorton ever,
for lack of a better term, ¢all you out on how you voted?

MS. NISPEROS: Objection; leading.

HEARING CFFICER KAUFMAN: Do you want to rephrase?
Q BY MR. GILBERT: After the election, did Ms. -- did you
ever talk to —- did Ms. Dorton ever say anything to you about
your vote?

MS. NISPEROS: Objection. We're talking about after the
election.

MR. GILBERT: Yes, we are.

MS. NISPFROS: 1It's irrelevant to the critical period.

MR. GILBERT: It goes to that she wouldn't forget it and
now there was a comment made thereafter.

HEARING OFFICER KAUFMAN: I tend to agree that it's
probably not relevant, but I'll go azhead and allow it.

THE WITNESS: Yes.
0 BY MR. GILBERT: 2and what happened there, ma'am?

A Nothing. It was just -- she said that it was obvious how
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I voted and, you know, it was no big surprise.

Q And did that occur in front of other --

A Yes.

Q -- employees?

oy I can't tell you what driver was there, 5ut there was a

driver there.
MS. NISPEROS: Again, a standing objection to the relevance
of anyone questioning referring to post election conduct.
HEARING OFFICER XAUFMAN: Okay. The standing objection is
noted.
Q BY MR. GILBERT: Ma'am, does Michelle Dorton have the
ability to grant time off?
A Yes.
Q And, ma'am, prior to — well, let me ask you this: Did
vou ever learn about the Ffact that the Employer had reserved
the right to challenge Ms. Dorton's vote and Ms. Corley's vote?

A Did T learn?

Q Yes, ma'am?
A Yes. That morning.
Q Qkay. Well, let me —— so —-- that's fine. So let me .

¢clarify. When you say that morning, what morning are you

talking about?

B The wvoting morning.
Q Okay. At any time prior to the vote, at any Union
meeting —— strike that. How many Union meetings occurred, to
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your recollection?
A Two.
Q Okay. At either of those Union meetings, did you learn
that the Employer intended ox reserved the right to challenge
Ms. Dorton's and Ms. Corley's wvote?
A No, I've never known -— known of a challenge before that
day or, you know, what it was. |
Q Okay. On the day of the vote, was Ms. Dorton very vocal
about her position on the Employer's --

MS. NISPEROS: Objection; leading.

MR. GILBERT: How is this leading?
Q BY MR. GILBERT: Okay. On the day of the vote, did
Ms. Dorton say anything about the Employer’s xight to challenge
your vote?
A She was werbal about how she felt and how she —-— yeah. Of
course.

Q What did she say, if you recall?

A Many things. "Shady. How can they do this? I didn't
know I was a supervisor. News to me." You know, things like
this.

Q And how close was that to the time of the vote result?
A Within ~- close. Like —- you know, honestly I can't
recall if it was after or before the vote.

Q Well, did you left turn ebout the Employer's right to

challenge -- did you learn about the Employer's challenge --
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yvou learned about it before the vote, correct?
A Correct.
Q Did any other eligible voters come to you about the
challenge issue?
A Well, I learned it from Darlene.
Q Ckay.
A She called me in her office when I was walking down the
hallway and she says, "We've been challenged.” Apd I said,
"Fhat does.that mean?" And she didn't tell me clearly -— I
don't think she knew herself -- saying -- she just stated that,

"They think I'm a supervisor and think Michelle's a supervisor
and that the vote doesn't count.” That's what I thought. And
then it went from there.
Q Ma'am, is -— who's the only —— well, who —- who is
rezponsible for closing the facility?
A Michelle and —— and/or Candy. Michelle is the latest to
leave I believe. She closes the facility.
Q Did you learn about the Union meetings from -- well,, who
did you learn about the Union meetinés from?

M&. NISPEROS: Objection; leading.

MR. GILBERT: How was that leading honestly?

HEARING OFFICER KAUFMAN: I -— overruled.

THE WITNESS: You know, all the girls, different times.
o] BY MR. GILBERT: Well, there was only =-- and I'm not --

but there were two meetings, right?
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A Yeah, but we —- I mean all the girls discussed it with ne,
SO —-
9] Understood. But the first meeting, you testified.that
Michelle told you about it, correct?
iy She said, "There's going tc be a meeting."” She didn't --
Q Okay.
A T don't know if she necessarily told me herself it was at
Togo's and everything. I -- I learned from the other girls.
But I knew that there was going to be a meeting and —-
Q Ckay. |
A -- and there was going to be a -- and that it was vital to
be there.
Q Do you know an employee by the name of Adela Garcia?
Y I do.

Q And in your capacity, is the -- well, strike that. Is the
facility -— how —- how large would you say the facility is?

A The whole facility?

Q Yes.

A It's a good size. BAbout 3,000 —- four or five -- 4,000
square feet:. T don't know.

Q | Okay. How far is your office from the dispatch officé?

A Oh, it's way in the back. It's —-

Q Well, would you agree with me that it's probably 50 steps
from your office to the dispatcher office?

A Yes.
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0 Okay. &And —— so0 in your capacity as the administrator,
are you able to observe the day-to-day activities in the

dispatch office?

Y I'd =say so.

Q Yeah. And, ma'am, have you ever witnessed Ms. Dorton
direct the work of Adela Garcia?
A Yes.

MS. NISPEROS: OCbjection; calls for & conclusion.

HEARING OFFICER KAUFMAN: If you could break that down a
little.

MR. GILBERT: I was going to ask her what -- what she's
seen. I mean —— 1'm going to ask her now what -- what —-

HEARING QFFICER KAUFMAN: Okay.

MR. GILBERT: -- have you seen.

HEARING OFFICER KAUFMAN: OQOkay.
Q BY MR. GILBERT: &nd so can you describe what you
witnessed in that respect?
A Just te call routes out or, have you done certain things,
have you called that parent. Things iike this.
Q And have you seen —- have you witnessed Ms. Dorton assign

work to Adela Garcia?

A Yes.

Q And can you describe in that respect what you've seen?

A The same thing. "Make sure those buses are in," or
"Make" ~~ you know, I can't —— you know, I can't verbatim, but

AVTranz

www,avtranz.com -+ (800) 257-0885

231




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 235 of 593

10

11

12

13

14

15

16

17

18

1o

20

21

22

23

24

25

591

I know that I've seen her give her ﬁork. "Check the" ——."Check
the binder. Make sure the binder's okay. Did you route those
kids? Did you, you know, answer that phone?" Whatever.

Q Ma'am, have you ever witnessed Ms. Dorton reprimand any
employees?

A That's a hard one because it's -- Ms. Dorton is not --
doesn't act in a professional -— as I would. So if she were
to —=- if she was upset with one of the drivers, they didn't do
a route, or whatever, she would kiddingly, you know, give them
grief, I guess. "You know you should have done that route for
me," or, "did it." Or, "Where were you I called you?" This
type of stuff. I've never seen her, you know —

Q Issue a warning?

A - "You will answer me next time when I call you on the
radio, " type thing.

Q Ma'am, at any time did you hear racism =-

MS. NISPERO3: Objection; relevance.

HEARING OFFICER KAUFMAN: Overruled.

MR. GILBERT: I would appreclate it in the future - I
think it's a courtesy —— that the counsel be allowed to at
least ask the guestion before the objection is asserted. I
mean I think that's just a common courtesy.

HEARING OFFICER KAUFMEN: Okay. Let’'s move on.

MR. GILBERT: It's -- again, I don't have a problem with

objecting. I mean I understand that, I respect that, but I —-
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1  dJust if I can get my question out.
2 Q BY MR. GILBERT: So did you, ma'am, at any time ever hear
3 racism associated with the Employer's decision ~— or decision
4 to reserve its right to challenge the wvotes of Michelle Dorton
5 and Darlene Corley?
6 A Yes.
7 0 Okay. Ms.. Myers, did you ever lose sleep about your
8 decision that you wanted to vote no because you thought you
9 might face repercussions?
10 MS. NISPEROS: Objection; relevance.
11 HEARING OFFICER KAUFMAN: That is an objective standard.
12 We don't take employees subjectlve reactions into
13 consideration. So do you really want to go there? I'1ll allow

14 the question, but that's my ——- that's my —

15 MR. GILBERT: Okay. Understood.
16 HEARING OFFICER KAUFMAN: -- position.
17 THE WITNESS: This whole thing's been stressful from the

iB Beginning.

19 Q BY MR. GILBERT: Did you ever have a conversation with

20 Ms. Nelson after the petition was filed but before the vote

21 about your fear of retaliation and intimidation?

22 A Yes.

23 Q And what did you say to Ms. Nelson?

24 A I don't remember the exact wo;ds, but I do kqow I conveyed

25 to her that I was concerned because the girls had been working
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together so long. You know, they have -- they're a click.
So —
MS. NISPEROS: Objection. This is not responsive.
MR. GILBERT: 2And the ——
MS. NISPEROS: There's no comment as to a retaliation.
THE WITNESS: I was —— I was concerned abcout how they would

react if I voted no, yes. And I just kind of communicated that
with her.

Q BY MR. GILBERT; Was Michelle the one you were the most
concerned about?

iy Not necessarily.

MR. GILBERT: WNothing further.

HEARING OFFICER KAUFMAN: You said you heard something
about racism in connection with the Employer's decision to?

THE WITNESS: Uh-huh.

HEARING QOFFICER KAUFMAﬁ: Is that what you said? When did
you hear that?

THE WITNESS: In the lobby when they were tallying the
votes I believe, when they were counting the votes and getting
it ready to call us in there to tell us.

HEARING OFFICER KAUFMAN: Can you —— can you provide in the
record in a little more detail about that, when and what she
heard? |
Q BY MR. GILBERT: What did you hear about it?

n Candy said, "I think it's a2 race thing. The only two
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black females out of the group they call supervisors." 2&nd I -
- and I said, "That's bullshit.” I mean I said that.
Q It's okay. You've got to —-
A I.said, "That's bullshit.™ BAnd I said, "How can you even
think that way?" 2And then Michelle was like, "No, I don't
think it's a race thing."
Q And when did that occur?
A In the loﬁby. I believe when they —-- we were waiting for
the woting decision.
Q And on the day the election?
A Yes. Out in the cpen --
Q And do you -
A —-— for everyone to hear.
Q Do you know if Candy changed her vote?
A I do. I feel in my heart definitely Candy changed her
vote --

MS. NISPEROS: Objection.

THE WITNESS: -—- the -last moment.

MS. NISPEROS: Nonresponsive.

HEARING OFFICER KAUFMAN: But the question was whether you
know.
Q BY MR, GILBERT: Did she ever tell you ——
A Yes, I know. She told me.

MR. GIIBERT: And we're golng to call Candy, so I --

T'11 elicit that testimony, so --
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1 HEARING OFFICER KAUFMAN: Okay.
2 MR. GILBERT: Nothing further.
3 HEARING OFFICER KAUFMAN: Can ~— can I just clarify? That

4 conversation, was that before or after the employees had voted?

5 THE WITNESS: The race thing?

6 HEARTNG OFFICER KAUFMAN: Yes.

7 THE WITNESS: I'm thinking it's —-

8 HEARING OFFICER KAUFMAN: I'm sorry. Yeah, I shoula have

9 ©been more specific. The conversation about the alleged

10 racism —-

11 THE WITNESS: I'm —— I'm feeling —-—
12 HEARING OFFICER KAUFMAN: —- in connection with this —-
13 THE WITNESS: -- it's after because Candy was sitting next

14 +to me and I had wanted to talk to her before veoting. 8o, yeah,

15 it was after.

16 HEARING CFFICER KRUFMAN: It was after the --

17- THE WITNESS: Yeah.

18 HEARING OFFICER KAUFMAN: -- employees voted?

19 THE WITNESS: Uh-huh.

20 HEARING OFFICER KAUFMAN: Okay. Cross?

21 MS. NISPERCS: If I could just take a moment to review.

22 HEARING OFFICER KAUFMAN: Okay.

23 MR. GILBERT: Sure you don't want water?

24 THE WITNESS: ©No. I'm good.

25 HEARING OFFICER KAUFMAN: While, Ms. Nisperos is getting
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ready for cross, I think I'd like to ask a couple of clarifying
guestions.

Ms. Myers, who do you report to?

THE WITNESS: General ——

HEARING OFFICER KAUFMAN: And I'm sorry if we —- 1f we
already established that. Please —-

THE WITNESS: Ron Muller, General Manager.

HEARING OFFICER KAUFMAN: And the —— the meeting that you
referred to in April the at Togo's, can you tell me wholelse
was there?

THE WITNESS: Yes.

HEARING CFFICER KAUFMAN: Okay. Go ahead.

THE WITNESS: Sherry Head, Candace Comandao.

HEARING OFFICER KAUFMAN: And -~ and their titles, please,
if you know.

THE WITNESS: Oh. Sherry Head is a router --

EEARING OFFICER KAUFMAN: Uh-huh. |

THE WITNESS: ~-- and Candace Comandao is a router. And
Michelle Dorton, lead dispatch, and Adela Garcia, dispatch, as
far as I know, I am administrator, Darlene Corley is payroll a
assistance, i1s what it says on her door. I don't know what her
true title is,.

HEARING OFFICER KAUFMAN: And you said that Ms. Dorton
attempted to give you an authorization card during that

meeting?
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1 THE WITNESS: They were passed out. I don't think that she

2 passed it to me. I think it was passed out by Rodney.

3 MR. GILBERT: If I could clarify?

4 HEARING QFFICER KAUFMAN: Yeah. Please clarify.
5 0O BY MR. GILBERT: Prior to the meeting —-

6 A Prior, veah.

7 0 —— Ms. Dorton tried to give you a card?

g8 A Yes. And ~— and at Hayward CSC, she asked me did T want a

9 card.
10 HEARING OFFICER KAUFMAN: Okay. Where was that again?
11 THE WITNESS: In the office.
12 HEARING COFFICER XKAUFMAN: Ckay.
13 THE WITNESS: In her office,.
14 HEARING OFFICER KAUFMAM: Okay. I'm sorry. My confusion.

15 So I appreciate you clarifying that.

16 MR. GILBERT: BAnd also, just to clarify —--

17 HEARING OFFICER KAUFMAN: Uh-huh.

18 Q BY MR. GILBERT: Was the staff member eligible to vote
19 from Livermore at that first meeting?

20 A No.

21 @ Okay. And so do you want to identify foxr the record who
22  that is?

23 A Susan Reobbins.

24 - CROSS-EXAMINATION

25 Q BY MS. NISPEROS: Ms. Myers, my name 1s Dalisai Nisperos.

AVTranz

www.aviranz.com - (800) 257-08B5

238




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 242 of 593

i0.

11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

598

I'm the attorney for Teamsters Local 853. And I'm just going
to ask you a couple of questions about the things that you Just
shared with us now. If I --

A Great.

10

—— if I don’t ask my question clearly or you don't
understand, just me know. Okay?
A Uh~huh.

MR. GILBERT: Is that a "yes?" I'm not trying to be ——

THE WITNESS: Yes. Sorry..

MR. GILBERT: Okay.
0 BY MS. NISPEROS: You explained to the Hearing Officer
earlier that all the girls discussed in, I believe you were
referencing a meeting, and i believe vou also said that you-
knew from all the girls that there was going to be a meeting.
Do you remember that?
A Uh-huh.
Q Can you tell me the Hearing --

MR. GILBERT: Is that a "yes?"

THE WITNESS: Yes.
Q BY MS. NISPEROS: Can you explain for the Hearing Officer
what you meant by that?
A Well, it was discussed with all the women that we were
going to go, where we were going tc go, when we were going to
go, where was —— where were going to eat, when was it going to

be.
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1 Q So just so I understand correctly, you're saying you all
2  the woman discussed that you would go when and where it was
3 going to happen? Is that what you were testifying?
4 A .Well —
5 0 You were talking about together?
6 A Yes.
7 Q Okay.
8 A Yes. T mean the women in the -- in my office.
S Q I'm sorry?
10 A The women in my office. WNot Susan apparently. And the
11 meeting was canceled a couple of times I think. We couldn't —-
12 we —- you know, we went to go once and then we didn't go. And
13 then I think --
14 @ And you talked about this togethex?
15 A Uh-huh.
16 Q Okay. Thank you.
17 MR. GILBERT: Is that a "yes?"
18 THE WITNESS: Yes.
19 MR. GILBERT: And I'm not trying to be rude. I just —
20 THE WITNESS: I know. I -- I keep doing that.
2.1 Q BY MS. NISPEROS: B&And but I think you referred to the
22 ladies or the girls. Are you referring to the staff in the
23 Hayward Customer Service Center?
24 A I'm referring to Sherry, Candace, Darlene and Michelle.
25 Q So it's fair to say that there were multiple -- the folks
AVTranz

www.avtranz.com - (800) 257-0885

240




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 244 of 593

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

25

600

who were eligible to vote on May 8th, multiple people were
discussing these -— the topics of meetings, when they would
happen, how you would go together?

A Yeah. That's —— yes.

8] Okay. Thank you. A couple more questions. You also

talked about that it was stressful from the beginning. Do you

remember --—

A Yes.

Q -— saying that?

A Yes.

Q When you say "it," can you explain to the BEearing Officer

what you're referring to?

A The idea of a Union coming in.

Q And you also testified about an April 8th meeting at
Togo's. At that meeting, did —-- you said that Michelle Dorton
was present. Did she ever threaten you and say that, "You
better sign a Union card or else something bad would happen?”
Anything to that effect? In other words, threaten you that she
would do something to you if you didn’t vote for the Union.

A Not -- not one con one, no.

Q And you also testified that you report to Ron Muller,

correct?

A Yes.

Q Okay. Is he your supervisor?

A Yes. He's my immediate supervisor.
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1 Q He's —-—
2 A He's my immediate supervisor.
3 Q Okay. So I would —- it's a fair to say then that Michelle
4 Dorton is not your supervisor?
5 A She's not my supervisor.
& Q Okay. And do you know whether Ron Muller is a supervisor
7 for anyone else who was eligible tc vote on May 8th?
8 A Ron Muller is the General Manager. He I would assume
8 oversees everyone.
10 MR. GILBERT: We'll stipulate that Mr. Muller is the
11 highest ranking official at the facility and was the supervisor

12 of the fac¢ility.

13 HEARING OFFICER KAUFMAN: Ckay.
14 MS. NISPEROS: I'll stipulate-to that.
15 HEARING OFFICER KAUFMAN: Stipulation accepted.

16 Q BY MS. NISPEROS: Do you know whether Ron Muller is the

17 direct supervisor of anyone who was eligible to vote on May

18 8th?

19 A Ron Muller is above us all. So that's -- direct

20 superviscr? He's ﬁy direct supervigor. There's another

21 supervisor on site, an operation supervisor, who is Sandra. So
22 there's a little bit of climbing there before getting to Ron.
23 0 Okay. Do —- Ron Muller or Sandra, as far as you know, are
24 they direct supervisors of anyone whe voted on May Bth?

25 A Yes.
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Q Okay. Can you explain to the Hearing Officer what you
mean by that or who -- who —-
.A They are -- they are -- Ms. Sandra is operation
superviscr. She —— I believe she's in charge of the dispatch
and -— and safety. BShe's invelved in safety as well. 2And Ron
Muller oversees everyone. He's General Manager.
Q Okay. So is it your testimony that -- and we're referring

to Sandra Wilson, right?

A I —— what?

Q We're referring to Sandra Wilscn, right?

A Yes.

0 Okay. And is it your testimeony that Sandra Wilson is the
direct supervisor of the folks who were able to vote May 8th?

A Not all of them. Some of them.

Q Which —- which are you referring to?
A She would be Adela's and Michelle's, and I'm not sure
about Candace and -- and Sherry. I'm assuming yes. She's not

my supervisor.

Q Sandra Wilson is not your direct supervisor?

A No. But if --

O But Ron Muller is?

A -- if Ron's sbsent, she is —-

@] Ckay.

A —-— of course.

Q Okay. So you said Sandra Wilson is the direct supervisor
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of a Adela, you believe also for Candace and alsoc the direct
supervisor of Shirley, correct?

MR. GILBERT: I will -~

THE WITNESS: Not Shirley.

MR. GILBERT: -- object that that mischaracterizes the
witness' testimony. She said she didn't know about Candace or
about Sherry.

0 BY MS. NISPEROS: Do you believe that -- do you have —-— is
it your understanding that Sandra Wilson is the direct
supervisor of Candace and Shirley?

MR. GILBERT: Object. It calls for speculation.

THE WITNESS: I'm Shirley.

Q BY MS. NISPERQS: I'm sorxry?
A I'm Shirley. I'm ——

Q Oh, I'm sorry.

A —- under Ron.

MR. GILBERT: And I object. It calls for speculation.

THE WITNESS: That's Sherry.

MR. GILBERT: The witness said she doesn't know.

MS. NISPEROS: Sherry. That's not what shé testified.

THE WITNESS: I --

HEARING OFFICER KAUFMAN: The record -- the record will —-
the record will —-- just restate your question, please.

MS. NISPEROS: Okay.

Q BY MS. NISPEROS: It's your understanding that Sandra
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Wilson is the direct supervisoxr of Candace, zight?

MR. GILBERT: Objectiong asked and answered. The witness
said she didn't know but she would -— could assume.

BEEARING OFFICER KAUFMAN: I}m going to alléw the -- the
record will speak for itself. But go ahead and answer —

THEE WITNESS: Well, I'm ——

HEARING OFFICER KAUFMAN: -~- answer the guestion again.

THE WITNESS: -- I'm -- yes. I wouldﬂsay ves. The girls
go to her for help. Yes, that's her -— their supervisor.

My —-- my standing is is that I'm not sure what's in Sandra
Wilson's job descripticn. I don't know if she just runs -- if
she's more dispatch or routing or --

MS. NISPEROCS: Sure.

THE WITNESS: -- everyone.

Q BY MS. NISPEROS: Gotcha. 0Okay. Let ask about that.

S50 ~-
A T assume evervone.
0 —— when you say that Sandra Wilson is —-

HEARING OFFICER KAUFMAN: We don't —— we don't -— we don't
want you to assume. If you don't know, please tell us that you
don't know the answer --

THE WITNESS: I'w not —-—

HEARING OFFICER KAUFMAN: -- to a question.

THE WITNESS: I'm not sure. I don't know.

HEARING OFFICER KAUFMAN: ©Okay. You don't know —-
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1 THE WITNESS: Her -— well, Sherry and Candy answer -— go to
2 Sandra for supervisory gquestions. So.

3 0 BY MS. NISPEROS: Okay. Can you explain to the Hearing

4 Officer what you mean when you say that Candace and Sherry go
5 to Sandra for supervisory questions?

6 & If a route's down or they need help, they go to

7. Ms. Sandra.

8 Q And why do they go to her? When you say go to her fo£

9 hélp, what do you mean?
10 A They go to her ——
11 0 For direction, guildance?
12 A -— they go to Michelle, they go -— and to dispatch. They
13 all discuss it together.
14 @ So it's your standing that Michelle Dorten is not your

15 supervisor?

16 A She's not my supervisor.
17 © Who between Sandra Wilson or Michelle Dorton, if either of
18 them —- did either of those two have any role in hiring you,

12 Michelle Dorton or Sandra Wilson? Well, let me ask it this

20 way: Who hired you? Do you —-

21 A Paul.

22 Q Okay.

23 A He's no longer there. Paul Bracco.

24 Q Do you know whether Michelle has the authority to hire or

25 fire?
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1 A No, I don't know that.
2 0 Do you know if she has transferred people or can transfer
3 peocple?
4 A No.
5 Q Has she ever disciplined -- has Michelle Dorton ever

6 diséiplined you? In other words, given you a verbal warning or
7 a written warning?

8 A No.

5 Q Okay. An&ISO Michelle has come to you and said, "Here's
10 some work for you to do. I want you to do this work. I'm

1} ordering you to do this?®"™ She's -~

12 MR. GILBERT: Are we =-
13 Q BY MS. NISPEROS: ~-— never done that?
14 MR. GILBERT: Are we talking aboult specific words? Is that

15 what we're talking about now? I mean I object. The guestion
16 is =- it's ambiguous in that are we talking about those

17 specific words or are we talking about —-

18 HEARING OFFICER KAUFMAN: Can you go azhead and restate the
19 guestion, please?

20 @ BY MS. NISPERO3: It's fair to say that Michelle Dorton,
21 singe she's not your supervisor, she doesn't -- it's fair --
22 since Michelle -- you said Michelle Dorton is not your

23 supervisor, right? 8o isn't it ——

24 A Correct.

25 @ -— isn’t it also fair to say that she doesn't -- that
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Michelle does not assign you work?

A Yes.

Q Bnd so it'!s also fair to say that Michelle doesn't order
vou to do things to -- she doesn't order you to complete work
tasks, right?

HEARING OFFICER KAUFMAN: Mr. Gilbert, is the Employex
disputing that Michelle Dorton is not Ms. Myers' supervisor?

MR. GILBERT: No.

HEARING OFFICER KAUFMAN: So ——

MS. NISPER0OS: If there's a stipulation that Michelle
Dorton is not the Section 211 supervisor as to Shirley, I'1l
offer that and we can cut through some of this.

MR. GILBERT: We so stipulate.

HEARING OFFICER KAUFMAN: Okay. So let's move on.

MS. NISPEROS: Just to cut through, is the Employer willing
to stipulate that Michelle Dorton is not the supervisor of
Adela?

MR. GILBERT: No.

MS. NISPEROS{ I mean I -— I have questions as to all these
unit members, so -——

MR. GILBERT: Well, I'd like -~

MS. NISPEROS: It would make things move along.

MR. GILBFRT: -—- foundation laid again that this witness
has some --

HEARING OFFICER KAUFMAN: I would agree.
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MR. GILBERT: -- knowledge about the day-to-day activities
of -— as it relates to Ms. Dorton and, for example, Sherry or
anybody else,

HEARING OFFICER KAUFMAN: I would agree. And -- and you
can call those witnesses and examine them directly.

Q BY MS. NISPEROS: Are you familiar with the job duties
of —— strike that. I'm going to other gquestions.

You've been working in the dispatch office for several
yeafs you testified, right?

MR. GILBERT: Objection; mischaracterizes her testimony.
She didn't -—-

Q BY M5. NISPEROS: How long —-

A I've been working at Hayward CSC. So, yeah.
Q And you've been working at the —

A Not in the dispatch it was.

Q Qkay. Hayward CSC —--

A Yes.

Q ~=- apologies -- for several years, right?
A Unh-huh.

Q And so you're familiar --

A Yes.

Q And so you'xre familiar with the way that pecple work
together, f£folks -- the —- the other people in your customer
service center? You're familiar with how people work together,

the supervisory structure within the office?
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1 A Yes.
2 Q Whoe does what —-
3 MR. GILBERT: Objection.
4 Q BY MS. NISPEROS: -—- job duties? Can you tell us --
5 MR. GILBERT: Objection --
6 Q BY MS. NISPEROS: Can you tell us how?
7 MR. GILBERT: OCbijection; vague and ambigquous and compound.

8 She said how they work together and a supervisory relatiomship.

9 So it's a compound question.

10 HEARING OFFICER KAUFMAN: Okay. Do you want to go ahead
11 and restate —- rephrase?
12 0 BY MS. NISPERCS: You're familiar -- are you familiar with

13 the supervisoiy relationships between Ron Mullexr, Sandra

14 Wilson, Michelle Dorton and the other employees?

15 2 Yes.

16 Q@ Okay. Are you Ffamilizr with the job duties of the other
17 -- of your co-workers, in the customer -- in the Hayward

18 Customer Service Center?

12 A Does it have toc be yes or no or can I --

20 HEARING OFFICER KAUFMAN: Well, if -~ 1f you —-

21 THE WITNESS: -- elaborate? I mean I know éome of their
22 duties, I don't know their exact -- I'm familiar, yes.

23 HEARING OFFICER KAUFMAN: Okay.

24 Q BY MS. NISPEROS: Are you familiar with the job duties of

25 Adela?
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A I am.
Q Can you describe those duties?
A She is morning dispatch. She opens up with Eliza

{phonetic). B8he helps the drivers throughout the day. She
also does my liquidated damages and she assists Michelle.
MS. NISPEROS: I don't have no other questions.
HEARING CFFICER KAUFMAN: Okay. Any redirect?
MR. GILBERT: Just I think one or two.

REDIRECT EXAMINATION

Q BY MR. GILBERT: When counsel was asking you about —-
there was a meeting in Togo's and I think she asked you'if
Michelle Dorton ever said something like, "You better sign a
card,” or threatened you in any way, and your answer was —--— I
wrote it down ~—- "Not one on one." Can you just explain what
you meant by that?
A It was —- when we were all signing, it is said out lcud,
"If you" -- "If yvou wani yocur job, you better sign this card.”
o} And who said that?
A Michelle.

HEARING OFFICER KAUFMAN: When was that?

THE WITNESS: At the Togo's meeting.
Q BY MR. GILBERT: And then -- and I may have misread this.
I —— I was just watching your testimony, and I thought that
when counsel asked you 1f you'd ever been disciplined by

Michelle that you kind of hesitated. Did you -- I mean - -was
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there any thought to that or is the answer just no? I just
want to know., I didn't know if you hesitated.
A Mo, no, there's no thought to that.

MR. GILBERT: All right. Nothing further.

HEARING OFFICER KAUFMAN: Okay. Any further from the
Peti£ioner?

MS. NISPEROS: Nothing further.

HEARING OFFICER KAUFMAN: Okay. Thank you, Ms. Myers.

THE WITNESS: Okay.

HEARING OFFICER KAUFMAM: You may be excused. Please don't
discuss your testimony with anybody until the hearing the
closed.

THE WITNESS: Okay.

HEARING OFFICER KRUFMAN: Okay.

THE WITNESS: Thank you.

HEARING OFFICER KAUFMAN: Thank you. Let's go off the
record.

{(Cff the record at 10:33 a.m.)

HEARING OFFICER KAUFMAN: On the recoxd.

Mr. Gilbert, please call your next witness.

MR. GILBERT: Candy Comandao.

HEARING OFFICER KAUFMAN: Please raise your right hand.
Whereupon,

CANDACE COMANDAO

having been duly sworn, was called as a witness herein and was
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Q And currently, what is your job title?
y2Y I'm a school —— I'm a router for school bus'routes for the
school bus drivers.
0 Okay. Can you just —— the Hearing Officer's heard a lot

about what Durham does, but we hawven't had anything about
routing. So if you could just kind of say and just explain
kind of what the job duties of a router are.

A I get information from our customers, the districts.
That's who we're contracted from. And it will come in by
school, equipment, like wheelchairs or harness students, and by
bell time and school. So that's how we start the process of
routing. There could be kids that can't ride with other kids
due to emotiomnal problems, from hitting, spitting and kicking
and trying to get out of their seats, to wheelchair children
that can't talk, they may have to be reclined; they take two
spots on our buses. Nurses have to ride sometimes with our
students, ambulatory and wheelchair. So that's how ——- we try
to do group transportation from those -- you know, those
parameters. Some kids cannot be in group transportation. So
that might break it up.

Q And is it fair to say, ma'am, then throughout the year —-
it's not as if you route at the beginning of the year and then
you're done, right?

A Huh—uﬁ.

Q "No?" And the only reason I sald know is because the
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1 court reporter can't take down "huh-uhs" and "uh-huhs." If you
2 could say —-
3 A I'm sorry.
4 Q —-— Y85 0r no.
5 A Yes. Okay.
& Q And so your job continues throughout the year, correct?
7 A Yes, sir.
8 Q Ckay. Ma'am, were you, as a —— well, let me ask you this:
5 Before —- prior to being -- well, have you performed any other
10 duties other than routing for Durham School Services?
11 A Yes. I started as a school bus driver in 1989. A
12 wheelchair driver.
13 0 And how long, ma'am, did you perform those duties?
14 A Until '90 —— well, '95. I was -- became a router in 1993

15 and I had to do both duties, drive an a.m./p.m. route, did my
16 routing during the middle of the day and then come back in the
17 afternocon and finish.the day's duties.

18 Q And -- okay. And, ma'am, as a router, were you eligible
19 to vote in the May 8, 2015 Union election at Durham School

20 Services Customer Service Center in Hayward, California?

21 A Yes.

22 Q Ma'am, do you know an employee by the name of Michelle

23 Dorton?

24 A Yes.

25 Q And who is Michelle Dorton?
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2 A dispatcher in operations.
Q Have you ever heard Ms. Dorton refer to herself as the
lead or head dispatcher?
A I don't know about her, but the -- we do —-- all do, the
Company, the -~- yes, I have.
o Okay. Did you attend any Union meetings?
A Yes.
Q How many Union mgetings?
A There were two.
Q At any time during those Union meetings, was the topic ——
strike that. Let me -- let me back up for a a second.

Lt one point in time did you learn that the Company may
exercise its right to challenge the votes of Ms. Corley and
Ms. Dorton?

A At a meeting?

O No. At some time did you learn that?

A Yes, I did learn that. Not at a meeting.

o Okay. And so that's my next gquestion.

A Okay. I'm sorry.

o Well, no. It's fine. It's fine. I was trying to set
what we call a foundation. So I was just —-

A Ckay.

Q You're doing very well.

A I'm trying to use my CSI —- it's very close. It's scary.

Q Okay. And so at either of the Union meetings that you
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attended, was the topic of the Company possibly challenging
Ms. Dorton or Ms. Corley discussed?

A No.

Q When, ma'am, did you learn that the Company might
challenge the votes of Ms. Corley or Ms. Dorton?

A Thursday night before the election.

MR. GILBERT: And I would just ask that the Hearing Officer
take administrative notice that the election was conducted on a
Friday, which was Friday, May B8th, 2015.

THE WITNESS: May 8th, yes.

HEARING OFFICER KAUFMAN: Okay. Granted.
¢ BY MR. GILBERT: And so, ma'am, is it fair to say then
that the conversation where you first learned with the
challenges was on May 7, 20157

A Yes.

Q Okay. And did you learn about the challenges during a

phone call with Mr. Dorton and Ms. Head?
A Yes.
0 And do you know -- strike that.
Prior to May 7th, 2015, had vou made your mind up as to how

you were going to vote?

A Yes.

Q And how were vou going toc vote?

A I was a no.

Q And based on your conversation with --—
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A Can I say something? With an open mind. You know, I was
always a no. I listened to everything. But, yes, I was a no
vote.

0 and based on your conversation on May 7th, 2015 with

Ms. Dorton and Ms. Head, did you change your vote?

b2 Not at that day. Not at -- not until the next morning on
the way —- when I got up that morning.

Q But your decision -— was your decision to change your vote
based on the conversation?

A Yes.

Q And did you change your vote to a yes vote?

A Yes.
Q Ma'am, when ~- did Ms. Dorton express frustration with the
Company's challenge of her -- or reserving the right to

challenge hex vote?

A Frustration?

@] Let me ask you this --

A Okay.

Q —-- what was her —- what was her emotion related to the
ability —— the Company's possible challenge of her vote, if

any, that you saw?

iy It was very upset as well as Sherry and myself.
Q Okay.
A I don't know her exact emotion or feeling, but we were all

three upset.
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1 Q When you were speaking with Ms. Dorton, that was in ——
2 that was -~ .strike that. Can you just describe for the Hearing
3 Officer the call, how it took place, who was on the phone and
4 who was in person?
5 A I came into operations, this room, and there was a call on
6 speakerphone at Michelle's desk. B2And the person on the phone
7 is the other router named Sherry Eead. And Sherry was very —-—
8 talking very loud and upset. BAnd I said — came in the room
8 and I said, "What is wrong with Sherry? What's going on?"
10 @ And T den't want to stop vou but was Ms. -~ was Ms. Dorton
11 there present physically?
12 A Yes.
13 Q Okay. Go ahead.
14 A And then Sherry said, "What did she say?" Something to
15 the effect. And Michelle said, "She doesn't know yet. We" —
16 "I haven't told her." And so I Just sat down. I said, "What's
17 going on?" BAnd that's when they told about the -- trying to -~
18 what's the word? I always forget the word.
19 @ Well, let me ask —
20 A Contest their ~- two people's votes; Darlene and
21  Michelle's. And I said, "What do you mean? How can that
22 Thappen?” I didn't know how you cannot have somebody wvote in
23 BAmerica in an election, period. And so I was very upset. And
24 it just kept going arocund, "We don't know why they're going to

25 contest." I think maybe —— I don't even know if I knew about
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the supervisory position allegation at that time. But I —-- it
was just -- everybody was upset. And I had to go back to my
office and my desk in the back of the building and finish my
work so I could go home for the day. It was very draining and
exhausting, the whole —-— the whole thing.

I —— my words in that —— I remember I said that it's very
scandalous and very —— I just didn't understand how that could
be —— happen for a vote. How they could set aside someone'’s
vote. So I didn't understand at that time about geoing ahead
and voting and then putting it in an envelope and sealing it
and putting it to the side. And we all voted at the —— we were
supposed to vote at 11:00 that day, on the 8th. And I come in
to work at 10:30 and at that time I cannot —— I was told tha£
we cannot talk to anybody in management about -—- 30 minutes
prior to the election, we couldn't talk to anyone. So -~
o] and I understand, Ms. Comandaoc. Who told you that?

B I didn't %know that until I got to work that morning.
Q Yeah. But who told you that?

A I think Eileen Noonar.

Q Okay. Do you recall who —- specifically who it was ox do
you think —-
A Yeah. It was Eileen. She said, "We're not allowed to

talk to you guys before 30 minutes.' BAnd then it was like
10:35.

Q Okay. And --
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1 A But the night before, after this —-- the -- the
2 conversation, I just remember, you know, going back and doing
3 my work and I didn't talk to nobody. I couldn't talk to them
4 or meet or —— 1 had no one to talk to. So —-
5 Q Okay.
6 A -— that's what happened that evening.
7 Q And, Msl Comandac, throughout the process leading up to
8 the election, was Ms. Dorton vocal in her suppori of the Union?
9 A Yes.
10 Q And did Ms. Dorton keep you advised about meetings?
12 A I know the first meeting, yves, I was called at the time
12 and place, would I please attend. The second one, I don't know
13 if Michelle told me or not. It might have been Sherry.
14 ¢ Okay.
15 A And that was after work in the evening.
16 0© Okay.

17 MR. GIIBERT: Nothing further.

18 HEARING OFFICER EKAUFMAN: Cross-exam?
19 MS. NISPERQS: We might save some time if the Employer's

20 willing to stipulate that Michelie Dorton's not a 211

21 supervisor of Candy Comandao.

22 MR. GILBERT: 8¢ stipulated.

23 HEARING OFFICER KAUFMAN: Okay. That stipulétion is
24 accepted.

25 THE WITNESS: What? EBxcuse me. What does that mean?
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MS. NISPEROS: ©h, we just —— we just —-

THE WITNESS: You're stipulating —-

MR. GILBERT: We just stipulated that Michelle Dorton is
not your supervisor.

THE WITNESS: No.

MS. NISPEROS: Qkay. It's one of those CSI things we do.

and if I can, just to be clear, I would want to just take a
moment to review and see if I have additional questions, but I
think that will cut through some of them.

MR. GILBERT: See, Candy, you were worried about this.
It's fun, right?

THE WITNESS: It is, yes. Yeah.

MR. GILBERT: We got —-- we got these --

HEARING OFFICER KAUFMAN: It's ckay. I'll élean it up
later. TFor the record, what's happening right now is some
water was just spilled. 1It's okay.

THE WITNESS: Luckily not on some document.

MS. NISPEROS: I have no furtherhquestions —— no.gquestions.

BEARING OFFICER KAUFMAN: Okay. Ms. Comandao, can you
recall any other details about what was said in that
speakerphone conversation, the Thursday before the election?

THE WITNESS: Between my comments or -- I just remember —-

HEARING OFFICER KAUFMAN: Statements made by anyone.

THE WITNESS: I just remember talking about why on earth

couldn't they vote. B&nd -- and if they're supervisors —— I

AVTranz

www.avtranz.com - (B0C) 257-0885

261




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 265 of 593

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

622

don't understand that they're being supervisors. aAnd I felt
that the Company should know if they're supervisors. 2and I
Just was just blown away at the whole thing.

HEARING OFFICER KAUFMAN: Okay. Thank you.

Anything further from either =zide?

MR. GILBERT: dJust —— I want —--

o] BY MR. GILBERT: At point in time, ma'am -~

MS. NISPEROS: 1Is there -- I'm —- never mind. Sorry. Go
ahead.

Q BY MR. GILBERT: At one peint in time did Ms. Corley have
some temporary employees that were working for her?
A I believe so.

MR. GILBERT: OQkay. Nothing further.

HEARING OFFICER KAUFMAN: Okay. Ms. Comandao, thank you
for your testimony today. You are excused. Please remember
not te discuss your testimony with anybody else until afternocn
the hearing closes.

THE WITNESS: Yes, ma'am.

BEARING OFFICER KAUFMAN: Okay. Thank you.

THE WITNESS: Thank you.

HEARING OFFICER XAUFMAN: And we can go ¢ff the record for
a moment.

(OEf the record at 11:06 a.m.}
HEARING OFFICﬁR KAUFMAN: We'll go on the record.

Mr, Gilbert, does the Employer have any further witnesses
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to call?

MR. GILBERT: The Employer does not at this time have any
further witnesses. However, the Employer is still waiting the
production of the illegible document which counsel has
represented that she is making efforts to obtain. We have
agreed off the record that even a picture of it would suffice.
It could be e-mailed to us. And obviously the Employer still
reserves the ability, based on the production of that document,
to call additional witnesses depending on what the document may
or may not say. But subject to that, the Employer is resting,
yves.

HEARING OFFICER KAUFMAN: Okay. And, Ms. Nisperos, does
the Petitioner have a witness to call?

MS. NISPERCS: T need to confer with my client about that.

HEARING OFFICER KAUFMAN: Okay. Let's go off the record.
{(Off the record at 11:14 a.m.}

HEARING OFFICER KAUFMAN: On the reco;d.

Mr. Gilbert, we're back on the record. And I understand
that you want to move some exhibits into the record.

MR. GILBERT: Yes, ma'am. I would like to move for the
admission of what has been marked as Employer's Exhibit 33.
Employer's Exhibit 33 is a document that is datelectober B,
2013, that was provided to counsel by counsel for the Union, in
response to a subpoena issued to Ms. Stacy Alvelais. And the

document, as we noted on the record before, appears to
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1 summarize or appears to constitute notes taken by Ms. Alvelais
2 regarding a grievance meeting. But a large portion of the
3 document is illegible. The Employer maintains that the
4 document goes to supervisory status, in that, it indicates that
5 Michelle directs employees in their work and assigns work to
6 employees. BAnd the Employer, therefore moves for the admission
7 of Employer's Exhibit 33.
8 HEARING OFFICER KAUFMAN: Okay. And, Ms. Nisperos, any
2@ ocbjection to the admission of this .document?
10 M3. NISPEROS: For the record, the Union cbjects on the
11 basis of relevance. Union's position is that any grievances or
12 complaints filed by existing Local 853 members, although they
13 were filed with the company, wouldn't go to —— they're not
14 relevant to supervisory status or any objectionable conduct
15 during the critical election period.
16 HEARING OFFICER KAUFMAN: Okay. At this time, I'm not
17 going to decide whether this document is going to be accorded
18 any weight. As Mr. Gilbert noted, it's kind of difficult ta do
18 given that the document is illegible. But he at least has made
20 an argument that this document might tend to be relevant. So
21 I'm going to go ahead and allow it to be received into
22 evidence.
23 (Employer Exhibit Nﬁmber 33 Received into Evidence)
24 HEARING OFFICER KAUFMAN: And I will note for the record

25 that I have asked the Union's attorney to provide a legible
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copy of this document before we close the record. So we're
still working on getting that done.

Did you have another exhibit that you wanted to move into
evidence, Mr. Gilbert?

MR. GIIBERT: Yes. The Employer also moves for the
admission of Employer's Exhibit 34, which, again, was produced
pursuant to Employer’'s subpoena issued to Ms. Alvelais by
counsel for the Union. It also appedrs to be notes pextaining
to a grievance meeting, which Michelle Dorton participated in.
And the document is relevant, in that, it indicétes Michelle
questioning other individuals who are eligible teo vote. And
Michelle also exhibiting concerns and behavior that is
consistent with supervisory status?

HEARING OFFICER KAUFMAN: 2Any objection, Ms. Nisperos?

MS. NISPEROS: The Union objects on lack of foundation and
the irrelevance of this document. These are notes taken by
someone who is not representing Ms. Dorton. They do not go to
any issues related to supervisory status. They are also not
reflecting of any conduct during the critical period that could
possibly be grounds for overturning election.

MR. GILBERT: I would just state for the record that, in
an off the record discussion, I asked counsel when the notes
pertained to and counsel said she didn't know. So I think it's
disingenuous to then put on the record that they don't pertain

to the critical period, because the notes are not dated. So I
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MS. NISPEROS: This is —-

HEARING OFFICER KAUEMAN: Thank you.

MS. NISPERCS: Okay. The Union would like to call Rodney
Smith.

HEARING OFFICER KAUFMAN: Mr. Smith, welcome back. Please
raise your right hand.
Whereupon,

RODNEY SMITH

having been duly sworn, was called as a witness herein and was
examined and testified as follows:

HEARING OFFICER KAUFMAN: Please state and spell your name
for the court reporter.

THE WITNESS: Rodney, R-0~D-N-E-Y, Smith, S5-M-I-T-H.

DIRECT EXAMINATICON

0 BY MR. GILBERT: Mr. Smith, what is your -- who is your
employer?
A Teamsters Local 853.

Q Okay. &And can you tell us your job title with Teamsters

Local 8532
A Organizer.
Q Okay. Were you involved in organizing the Durham

administrative employees who were eligible to vote in the

election that took place May 8th, 20157

A That is correct. Yes.
Q And were you the designated union -— one of the designated
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1 union representatives to be responsible for that?
2 A Yes.
3 0 Did you ever designate Michelle Dorton to —- or did you

4 ever tell her that you wanted her to act on behalf Teamsters
5 Tocal 8537
6 A No.
T Q 2nd during ~- in your efforts to -- related to the May Bth
8 -- the folks.who are eligible to vote May 8th, did ycu have
9 direct contact with some of those -~ at least some of those
10 workers?
11 & No.
12 Q Okay. &nd is it the case that they were able to contact
13  you directly of their own accord if they wanted to do that?
i4 A That is cofrect.
15 Q Did you ever tell Michelle Durham that she should —-- that
16 she was the person whe was going to accept questions from the
17 workers whe voted May 8th on behalf of Teamsters Local 8537
18 MR. GILBERT: 1I'm going to object to the leading nature of
19 +the guestions. There was no testimony being elicited. So it's
20 not rebuttal. If counsel wants to ask him what he told
21 Michelle Dorton on dirsct examination. But to ask these types
22 of leading questions is far afield from what we should be doing
23 on direct examination.
24 HEARING OFFICER KAUFMAN: Would you like to rephrase the

25 cquestion, please?
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MS. NISPEROS: Bure.

MR. GILBERT: And I would alsc object to the extent that
Mr. Smith -- this is somewhat cumulative. I mean Mr. Smith
testified already about his involvement, Ms. Derton's
involvement. 2And I understand this is the Union's case in
cﬁief. But I mean to the extent this is cumulative, I thiak
we're all trying to move forward. So I object. I have a
standing obijection to thé cumizlative nature of the evidence.

HEBRING OFFICER KAUFMAN: Okay, thank you.
O BY MS. NISPEROS: Did you, at any time, communicate with
Michelle Dorton in your efforts to organize the administrative
employees who voted on May B8th?
A Yes. |
Q During those communications, did you ever tell her that
she would be the person to recéive questions or comments from
other workers on behalf of Teamsters 8353.

MR. GILBERT: Again, objection.

THE WITNESS: Neo.

MR. GILBERT: Objection, leading. If the witness wants to
ask what he told Ms. Dorton, that's an appropriate question.

HEARING OFFICER KAUFMAN: I'm going to allow the question.
Go ahead.

MS. NISPEROS: So 1I'll repeat my queétion.

Q BY MS. NISPEROS: You testified that you did communicate

-with Michelle Dorton. During your communications with Michelle
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1 Dorton, did you ever tell her that she was the person that
2 should or that you wanted to receive communications from
3 workers who vote —— who were to wvote on May 8th, on behazlf of
4 Teamsters Local B53?
5 A No. At no time did I instruct Michelle or anyone else in

& the appropriate bargaining unit to scolicit cards oxr that they

7 were to designate a representative for Teamster 853. Excuse

8 me.

9 qQ Okay. Did you have communications with other members who
10 were eligible to vote on May 8th?
11 A Yes.
12 9Q Okay. Did you have -~ ever have a meeting with the
13 workers who were eligible to vote on April 8th?
14 A Yes.
15 0 On BApril B8th, I believe you —- well, on Bpril 8th, did you
16 pass out authorizatiocn cards or did you make -- let me ask this
17 this way. Did you make authorization cards available to the
18 workers who attended that April 8th meeting?
12 & Yes, I did. I gave each individual a authorization card.
20 That is correct. Yes.
21 Q Okay. hnd was Michelle Dorton present at that April 8th
22 meeting?

23 A Yes.
24 Q Okay. At any point during the April 8th meeting, did you

25 +tell the workers who attended that they were all -- let me
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1 rephrase. During the April 8th meeting, did you attempt to
2 pressure any of the workers to sign authorization cards?
3 A No. At no time did I pressure the workers. In actuality,

4 T told the ladies, the workers from the appropriate unit that

5 were present when I passed out the authorization cards, feel

& free to fill out the authorization card if you choose to. IL

7 vyou choose not to, no hard feelings. It's not a problem.

8 0 Okay. At any point during that April 8th meeting, did you
9 . —— did Michelle pressure cther workers in attendance to sién
10 authorization cards?
11 A Of course not. And if she attempted to —-— I facilitated
12  the meeting. I'm the representative of 853. I don't let other
13 people that's in the appropriate bargaining unit or attempting
14 £o be in a bargaining unit facilitate my meetings. I was in
15 charge. So I weouldn't let anyone else dictate or take control
16 of a meeting that I'm in charge of. So the answer is no.
17 @ Okay. Do you recall whether anyone else who attended that
18 meeting —— well, let me ask it this way. Did anyone else who
19 attended that April 8th meeting pressure or otherwise threaten
20 others in attendance to sign and authorization card?
21 A See, I wouldn't —— no. The answer 1s no. But, of couxse,
22 me being a representative for Teamster 853 —— so we already
23 have a process in place in regards to secret ballot elections.
24 So I wouldn't let anyone pressure their coworkers. Everyone

25 has a right. Either you can vote yes or no. BAnd I explained
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this at these meetings. In regards to April 8th, that was
explained as well. So you have a right to vote yes. You have
a right to vote note. It's a secret ballot election. It's
your —-- it's protected by the NLRB. So it's your right. So
thank you.

Q Okay. And did you ever hear -- during this April 8th
meeting, if you recall, can you tell me whether or not Michelle
made a statement to anyone that they -- something like they
should keep their -- they should sign an authorization card to
keep their job?

A No.

Q Did you hear Michelle Dorton oxr -- did you hear Michelle
Dorton say they better sign this authorization card or else
they would lose their job?

A No.

Q Did you hear Michelle Dorton say that -- say any other
version of that kind of statement?

A No.

¢ If someone had said at the meeting —- let me ask it this
way. If someone had made a statement to the effect that you
better sign this card in order to keep your job, would you have
understocd that to be an accurate statement?

A No, that's an inaccurate statement.

Q Okay. So if you had heard a comment at the April 8th

meeting to the effect that you better sign this card to keep
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Q Ckay.

MS. NISPEROS: I think I'm done with questions.

HEARING OFFICER KAUFMAN: Any cross—exam?

CROSS-EXAMINATION

Q BY MR. GILBERT: Hello, Mr. Smith. How are you, sir?
A It's a beautiful day, sir.
Q Yes, sir. Can you tell me where the April 8th meeting
took place?
A Togo's —— I'm trying to think of the address.
0 In Hayward?. ITt's fine.
A Yeah, Hayward.
0] Okay.
A Togo in Hayward.
Q Tell me —- maybe T've been once. But Togo's is a sandwich

shop; is that right?
A Yes, that is correct.
Q So how does it work? You go up and you ordexr and then
they call your name and you go get your sandwich?
MS. NISPEROS: Objection to relevance.
HEARING OFFICER KAUFMAN: Can I get your response to that?
MR. GILBERT: Can I have some leeway to see -— I mean I've
asked two questions. Okay. This witness just testified he
didn't hear anything. 2And I'm trying to estakblish how the
process works.

HEARING OFFICER RAUFMAN: All right. I'l}l give you some
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i MR. GILBERT: What is the compound nature of the question?
2 Q BY MR. GILBERT: There was a two—minut; period that you
3 were away from the people who were eligible to vote and didn't
4 heax what they said.
5 MS. NISBPEROS: It's -- again, to form.
6 HEARING OFFICER KAUFMAN: Do you want to restate the

7  questien?

8 MR. GILBERT: Do I want to? Not really, but I will.
9 HEARING OFFICER XAUFMAN: Please.
10 © BY MR. GILBERT: Sir, was there a two-minute --
11 EEARING OFFICER KAUFMAN: In the interest of moving this
12 alecng.
13 Q BY MR. GILBERT: Was there a two-minute period ﬁhere you

14 were not in the presence of the individuals who were eligible
13 to wvote in the May 8th, 2015 election when you were at Togo's
16 on April 8th, 20157

17 A So yes. I don't know if it's exactly two minutes, but
18 that's what I, vou know, testified to.

18 Q©Q Ckay.

20 A But I don’t know exactly.

21 Q And isn't it true then, sir, that you cannot testify as to
22 what was said by the people that were there who were eligible
23 to vote in the May B8th, 2015 election during that two-minute
24  period?

25 A No, that's true. I don't know what they said in that two-
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minute period.
Q And so, therefore, isn't it true that, during that two-
minute period, it's possible that Ms. Dorton teld the group
that if you don't sign a card, you can lose your job?
A The only preoblem about it is this. S¢ I have
communication with the ladies. I've talked with them. Somecne
would have told me about this. Someone would have told me that
Michelle threatened them to do something.
Q - Do you want me to ask the question again?
A Yeah, please.
c Isn't it possible that Ms. Dorton, during that two-minute
period, could have told the other individuals present that if
they don't sign a card, they can —- they could -- something to
the effect of whatever her —- whatever the testimony in the
record is about the comment, but something to the effect of if
you don't sign a card, you can lose your job?
A That is possible.
Q Okay. And, six, was Shirley Myers present at that
meeting?
A Shirley Myers was present, ves.
Q Okay. and, sgir, I'm geing to —--

MR. GILBERT: 2and I do not have a copy. I'm going to --
is it ER-35 now? I think it is.

THE COURT REPORTER: Yes.

MS. NISPEROS: I'm sorry. That's ER what?
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1 talk about issues and concerns, and the ladies would have told
2 me. They were Ltalking about working conditions and issues.
3 Q0 BY MS. NISPERCS: Okay. Thank vou. And you testified
4 that you provided authorization -- you made authorization cards
5 avallable to the workers who attended the April 8th mgeting, if
6 I understood correctly.
7 A Yes, that is correct.
B Q When you were making the cards availzble, how did you make
9 those available? Did yoﬁ ask Michelle Doxrton te take them and
10 pass them out, or can you -—-
11 A No. I stood at the head of the table, as I testified
12 already, I stood at the table, I went arocund individually,
13 passed it out, the authorization cards. I had already passed
14 out my business cards when the ladies came in. I lndividually
15 passed out the authorization cards on April the 8th, 2015 to
16 everyone that was in attendance at the Tcgo's meeting in
17 regards to the Durham admin May the 8th election that was

18 coming up.

19 MS. NISPEROS: ©Okay. I have no further questions.
20 MR. GILBERT: ©Okay. One more question.
21 RECROSS-EXAMINATION

22 Q BY MR. GILBERT: Sir-
23 A Yes.
24 Q -~ you said that they were all there for the May 8th

25 election that was coming up; is that true?
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is Dalisai Nisperos, I'm the attorney for the Uniomn, Local 853,
and I'm going to be asking you a couple guestions today. If
you don't understand a question that I'm asking, just let me

know. If it's not clear, you let me know. Is that okay?

A QOkay.
Q Ms. Dorton, who's your Employer?
A Durham School Services.

Q Okay. And where --

MR. GILBERT: I'm going to cbject to the extent that this
is redirect. I mean, all this stuff is in the record. We are
under a time crunch and I —-- but we don't need any kind of
background information at this point.

HEARING OFFICER KAUFMAN: T understand. I think that's
reasonable. We are making our best diligent efforts to try to
close the record today, if at all possible ~-

MS. NISPEROS: Okay.

HEARTNG OFFICER KAUFMAN: —-= 50 ==

MS. NISPEROS: Sure.

HEARING OFFICER KAUFMAN: Thank you.

Q BY MS. NISPEROS: You are emploved at Durham's Hayward

Customer Service Center, right?

A Yas.
C When you were hired, what was your job title?
A School bus driver.

Q Did your job title change to dispatcher at some point?
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Yes.

Qkay. How long have you been working as a dispatcher?
Since '24. No, I'm sorry, I'm sorry, '98B.

And in 1984 and '98, to the best of your recoilection,
title was dispatcher, it was not lead dispatcher, right?
No, it wasn't.

Okay. Do you have —- I'm sorry. At the Hayward Customer

Service Center, do you have a direct supervisocr?

A

Q

o]
A

Q

Yes.

Who is that direct supervisor?

Sandra Wilson.

Bnd I believe her title is supervisor of operations, is
right?

Yes.

Okay. Have you ever reported to someone named Ron Mahler?
Yes.

And he's the general manager, right?

Yes.

Okay. Do you have something in front of you that is

labeled Employer Exhibit 3? Can you find that in front of you?

A

Q

Yes.

Okay. BAnd do you see the label at the top, it says

request for time off?

A

Q

Yes,

Ckay. You're familiar with this form or document?
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Q Do you recall any occasion between —-- in the period
January 1, 2015 until May 8, 2015, where you might have used
the phrase, job security or something like that with Shirley?

A Yes. Cne day I was sitting in the driver's break room.
And Shirley walked in. And she asked me why did I want the
Union. I told her for me, it's job security.

0] Qkay. And can you tell the Hearing Officer whether there
was anyone else in the room with you at that time that you were
talking with Shirley?

A There was a driver that had walked in, but then they
walked out.

Q Okay. So when you used the phrase job security, was it
just you and Shirlevy?

A Yes.

o) Okay. And that other person that walked in and walked
out, as far as you'know, did they -- were they in the room when
you guys were talking?

A They could have been.

Q Liike For the whole conversation?
A No.

Q Or --

A They were in and out.

Q Okay. And was that person somebody that was eligible to
vote on May 8th?

A No.
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Q And at any point between January 1, 2015 or May 8, 2015,
did you tell anyone else who was eligible to vote that they
should vote for the Union in order to avoid losing their jobs?
A No.

Q Did you ever tell anyone who became eligible to vote on
May 8th that they should sign a Union authorization card in
order to aveid losing their job?

A No.

Q At any time between January 1, 2015 and May 8, 2015, if
you recall, can you tell the Hearing Officer whether the
company ever had mandatory meetings with you and other workers
eligible to vote on May 8th?

A Yes, they did.

Q Okay. And did that happen on one occasion or more than
one occasion?

A I think it was at least three times.

o] Okay. Do you recall the physical location where these

meetings took place?

A It was the Hayward service center and in the training
room.
0 In the training room? Is that what you said?

A Uh-huh.

Q Okay.
A Yes.
Q So they were on the Durham premises?
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1 A Yes.
2 Q aAnd can you tell the Hearing Officer, -if you recall, who
3 from management -- well, was there anyone from Durham
4 management at those management meetings?.
5 A Yes.
6 0 Okay. And just so it's clear. At the meetings, did the
7 company talk about the Union —-
8 A Yes.
S Q -— or unionizing? Okay. And do you recall who from
10 management or the company was at those meetings?
11 A Ron, Sandra, Jeremy, Tlene, Winnie and I believe that was
12 it from management.
13 © Okay. Was there ever somebody named Roxanne at any of
14 these meetings?
15 A Yes, Roxanne from Livermore was there.
16 0 And do you —-- and who is -- Well, I;ll come back. Do you
17 recall whether anyone named Todd from management was at any of
18 these meetings?
19 A Yes, he was at one.
20 Q And do you recall whether anybody named Bob Ronsdale was
21 at any of these mandatory meetings?
22 A He was at two.
23 Q Okay. and can you tell the Hearing Officer -- I think we
24 know that Ron Muller -- his title. We know Sandra’'s title,

25 TWho is Jeremy?
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A He's a maintenance supervisor.

HEARING OFFICER KAUFMAN: And last names, if you can
provide them, please.

MS. NISPEROS: Right.

THE WITNES3: Escobar. Jeremy Escobar.
Q BY MS. NISPEROS: And can you tell —- do you know the last
name of Ilene?
A Mocnan (phonetic).
Q And can you tell the Hearing Officer what Ilsne Noonan's

job title is, if you know?

A Zhe's a training supervisor.
Q And do you know Todd's last name?
A No.

Q Ckay. Do you know what his title is?
A I think he's the regional manager.
Q Okay. And you mentioned, I believe, Bob Ronsdale. Is

that right?

A Yes.

] Do you know what his title is?

A I believe he's vice president. I'm not for sure.

0 Do you understand him to be someone from management, who

is onsite at the Durham Hayward customer service center?
A Yes.
0 2And can you tell the Hearing Officer if you recall, what

things were —- was management saying about the Union ox
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unionizing at these meetings?
A They were saving that -—- "How did it get to this point?
The Union can't promise you guys —-- can't get you a good
contract.”" BAnd that, "You should have came to us."” 2&and that,

"You don't need a third party speaking for you. Why do you
want to pay Union dues?"™ Things like that.
Q Do you recall if there were any comments made about —-

MR, GILBERT: I'm geing to object to this line of
guestioning in that we're now evading into a C case here or
we're trying to try a C case in our case proceeding, which in
every Hearing Officer's guide and in all NLRB procedures and
manuals is inappropriate. If there's a question that goes to
supervisory status, th;t's fine. But we're getting into now
allegedly what was said or not said By members of management
regarding the Union. T think it's —-- again, I'm worried about
we're trying to get evidence for a C case.

HEARING OFFICER KAUFMAN: I'm going to overrule the
objection, because I think this line of guestioning is relevant
in -— because a factor when you're looking at supervisory pro-
Union conduct is whether it was undermined by the Employer's
conduct. $So I think it's relevant to show that and I'm going
to allow it.

MS. NISPEROS: Okay.

Q BY MS. NISPEROS: At these meetings, at any of these

meetings, do you remember anyone from management referencing
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giving --

MR. GILBERT: I‘m going to object to the leading nature.
If she wants to ask the witness what was said at the meetings,
that's fine. But when we're just going to start talking about
what was referenced, now we're leading the witness. I mean,
the question is, "What do you recall being said?"

HEARING OFFICER KAUFMAN: Ms. Nisperos, can you rephrase
the guestion?

MS. NISPEROS: Sure.
Q BY MS. NISPEROS: So I believe you've mentioned getting a
Ffair contract, Union dues and a couple other things. What
other topics or what other things did the management
representatives talk about at these meetings?
A They kind of -- it was the same thing in each meeting.
Q Okay. Was -- do you know whether there was any additicnal
references to what you would end up with or deals cor anything
like that?

MR. GILBERT; Object to the leading nature of the
question. She already asked the witness what was said.

HEARING OFFICER RAUFMAN: Can you rephrase the question?

MS. NISPEROS: Sure.
Q BY MS. NISPERQOS: Do you recall whether there was any
references to whether your job --

MR. GILBERT: Objection. This is --

Q BY MS. NISPEROS: —— terms and conditions ~-
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1 MR. GILBERT: -- leading. This absolutely leading. I

2 mean the question is --

3 MS. NISPEROS: It's not leading.

4 MR. GILBERT: —- "What do you," -- yes, it is. The

5 question is, "What do vyou recall being said at the meeting?"
& The witness has answered the gquestion. Obviously there's

7 szomething else you'd like her to say and now you're trying to
8 lead her to saying that. That's inappropriate. That's an

9 objectionable —— I object to the form of the guestion as

10 leading.

11 HEARING OFFICER KAUFMAN: Can you repeat your guestion?
12 MR. GILBERT: No, but once the guestion --

13 MS. NISPEROS: Whether there was anything about --

14 HEARING OFFICER KAUFMAN: For me.

15 MS. NISPEROS: ~—- terms and conditicns af employment .
16 HEARING OFFICER KAUFMAN: I'm sorry. Can you say the

17 question again?

18 ¢Q BY MS. NISPEROS: Do you recall whether there were

19 statements about your, I think job conditions or terms and
20 conditions is what I said.

21 HEARING OFFICER KAUFMAN: Okay. I think that's wvague
22 enough that I'm going to go ahead and allow it.

23 o} BY MS. NISPEROS: Pid you understand the guestion?

24 A Okay, now can you repeat it to me?
25 Q Can you —--— if you recall, can vou tell the Hearing Officer
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whether management made statements relating to your job
conditions? Your job generally?

A Let me think. I can't recall.

Q And what did you understand to be the message from
management- during these meetings?

A That they didn't want us to go Union.

o Were there other things that were said at the meetings
that gave you that impression?

A Just the same things that they were saying. That, "Let us
work with you." 2and Ron had -- at one of the meetings, he told
us that if -— no, that was the one before. He brought out the
handbook saying that he would have to follow the rules if ~- geo
by the contract if he -- if we voted in the Union. And it was
just the same thing repeated, you know, each meeting.

Q Do you recall anything in particular being said at the
first meeting? From any management folks, just so my
gquestion's clear. |

A Nothing but, "Let us work with you." And Karena, she had
said that, "How did it get to this peoint?" AaAnd I said, "Well,
we gave you guys six months and you never came back and had a
meeting with us or anything."”

Q I don't think you mentioned Karena. Who is ~- do you
know, her last name?

A No, I don't. But she's from HR, I believe.

Q Do you recall anything in particular being said by

AVTranz

www.avtranz.com « (800) 257-0885

285




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 289 of 593

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

710

management at the following meeting, after the first?

A The same things.

Q Bnd when you say the same things, you're referring to —-
what are you referring to?

A "Why do you want to pay Union dues? Why do you want a
third person to speak for you? We can work this out ourselves.
We don't need a third person.”

Q Did you understand —- what, if anything, was the company's
message about yoﬁr decision to go Union?

A They didn't want it.

Q Okay. And we talked a little bit about who from
management was at these meetings. Do you recall who of the
Hayward customer service staff eligible to vote on May 8th was
present at the -- any of these meetings?

A Yes, it was Adela, Darlené, Candy, Sherry, Shirley and
myself.

0 Now, do you recall whether each of these people, the staff

was present at every single meeting?

iy I can't recall if they were —- all of them was there at
that -- at every meeting, but the majority, vyes.
Q And can you tell the Hearing Cfficer, if you recall, how

long these mandatory meetings lasted?
A About an hour maybe.
HEARING OFFICER KAUFMAN: Can we try to narrow down the

dates?
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MS. NISPEROS: Sure.
o BY MS. NISPEROS: Do you recall approximately in what
month -- let's start with the month. In what month did the
first meeting occur? Do you know? Do you recall?
A I think it could have been the end of April, first week in
May. It was before the election.
Q And do you know or do you xrecall whether the meetings
started before or after the petition for election was filed?
A The meetings started after.
Q Okay. So I'm just going to refer you to Employer 21.
This should move faster, because you should have a packet up
there with -- a more ordered packet. It has a stack of —--
looks like this -- it's white photoccopies. Do you have that
with you?
A Yes.
Q And I was asking you some guestions about these forms. I
believe we discussed Meonica Rulz. A&nd there should be one

lapeled Alicia Jones, which I believe we discussed --

A Yes.
Q —-— on Friday. Do you remember talking about that one?
A Yes.

Q Do you recall talking about Eve Ashley? I'll just —-
we'll go through. So if you'‘re locking at Employer Exhibit 21,
there's a form that says Eve Ashley. Do you know who Eve

Ashley is?

AVTranz

www.avtranz.com - {800} 257-08B5

287




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 291 of 593

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

735

THE WITNESS: I don't know what Sandra takes. I don't --

HEARING OFFICER KAUFMAN: Walt. We're all talking over
gach other and I can't here Ms. Nisperos. You —— objection
relevance?

MS. NISPEROS: Objection to relevance.

HEARING COFFICER KAUFMAN: Can you please explain the
relevance of the question? Whether Sandra Wilson takes a
lunch.

MR. GILBERT: Yes, because there's other explanations for
Sandra not being there, other than she's off for two days.

HEARING OFFICER KAUFMAN: Okay. .All right. Go ahead.

THE WITNESS: Repeat your gquestion.

Q BY MR. GILBERT: Does Sandra ever leave the facility in
the middle of the day?
A Rarely.

Q It happens, though?

A Yes.
Q Okay. Again, so how is it, ma'am, that you're able to
testi -- have you told me about that? Have you told me every

reason, every basis for your position that Sandra was off for
two days when EX-22 was submitted?

A I told you what I know, is that Mariaz came to me. And she
didn't have the proper time off slip, because the office didn't
have any. And she asked me to sign this so dispatch would know

that she turned this in. &And San -- and she said, "Sandra

AVTranz

www.avtranz.com . (800} 257-0885

288




USCA Case #16-1074  Document #1638%%86 Filed: 09/36/2016  Page 292 of 593

749
1 MS. NISPEROS: OCkay. I'm requesting to move it into
2 evidence after -- at the appropriate time.
3 THE WITNESS: Okay.

4 Q BY MR. GILBERT: And so, ma'am, did you at£end a meeting
5 at Applebee's with the Union or Union representative?
6 A Yes.
7T Q And I will represent to you that there was testimony that
8 those notes are pertaining to the meeting at Applebee’s; isn't
9 that --
10 & These are notes from whom?
11 Q Mr. Bender.
i2 A QOkay.
13 0 Ma'am, your testimony, again, is that the first time you
14 1earnedAthat your vote was being challenged was the night
15 Dbefore the election, correct?
16 A Yes.
i7 ¢ And the meeting at Applebee’'s didn't occur the night
18 before the election; did it?
19 A No.
20 Q In fact, do recall how -- in proximity to the election,
21 when the meeting at Applebee's occurred?
22 3 From the date I hear, you're saying April the 21lst. I
23 don't know exactly what date it was that we went to Applebee's.
24 0 And I'm not trying to be difficult with you. I know it

25 probably seems that way, but there was some discrepancy about
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the dates, so I'm not -- I'm trying not to use the date. 8o
I'm just -- that's why I didn’'t use the date. B2&nd so, I'm just
—— was it a week before the wvote, two weeks; if you recall?

A I'm thinking that it could have been the end of -—- it
could have been the end of April to the first week in May. I'm
not for sure.

HEARING OFFICER KAUFMAN: If it helps you, there's a
calendar on the wall over here.

THE WITNESS: I'm bad with dates. I don't -—- I can't
recall what date it was.

HEARING OFFICER KAUFMAN: Do you remember what day of the
week it was?

THE WITNESS: It could have -- I believe it was a Thursday
or a Friday.

Q BY MR. GILBERT: I'm going to -- ma'am, I'm going to hand
you —— I'm geing to show you what's been marked previously as
Employer's Exhibit 2. I think it might refresh your
recollection, if you want to refer -- I think it's the third or
fourth page cf Employer's Exhibit 2.

I'11 represent for the record, it's a series of text
messages exchanged between Ms. Dorton and Mr. Smith. And,
ma'am, does that document indicate that there was going to be a
meeting on Thursday, the 30th of April?

A It says that, vyes.

Q Qkay. And I'm asking you. It may not, but does that
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refresh your reccllecticn as to when the meeting could have

occurred?
A Yes.
Q Okay. And so, ma'am, if the Union's business agent has

indicated in writing in those notes that he discussed with you
on the night of the Applebee's ——

MS. NISPEROS: Objection.
Q BY MR. GILBERT: -- meeting --

_Mé. NISPEROS: Leading.

MR. GILBERT: -~ leading.

MS. NISPEROS: Assumes facts not in evidence.

HEARING QOFFICER KAUFMAN: Overruled.

MS. NISPERCS: Foundation.
0 BY MR. GILBERT: Okay. Again, if the Union's business
agent's notes reflect that on the night of the Applebee's
meeting he discussed with you and everyone else in zttendance
the fact that your vote was going tec be challenged, those notes
would be incorrect: is that an accurate statement?
A We didn't discuss anything about a challenge at
Applebee's.
Q Correct. And so, again, those notes that are in front of
you, marked as Exhibit 27, I believe, those notes are
incorrect, right?

MS. NISPEROS: Objection. This is mischaracterizing the

exhibit.
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HEARING OFFICER KAUFMAN: I'm going to overrule that
objection. She's just testified what her recollection of the
date of the meeting was, but, quickly, I need scnme
clarification for the record. Employver 2, which I believe is
what you just showed to her, has the location redacted in the
text messages, and it was ——

MS5. NISPEROS: I believe it was the Union --

HEARING OFFICER XAUFMAN: -- the Union exhibit --

MS. NISPERCS: Uh-huh.

HEARING OFFICER KAUXMAN: -- has the location, correct?

MS. NISPEROS: Correct.

MR. GILBERT: Thank you. I apologize.

HEARING CFFICER KAUFMAN: And I think the reporter has a
copy, but 1 was never given a copy of the unredacted version
and is that what you were looking at?

MR. GILBERT: ©No, she was not. I showed her the
Employer's, but, again, I --

M5. NISPEROS: We may have substitute Union 2 for Employer

ABARING OFFICER KAUFMAN: I'm showing that Union Exhibit
2, was an unredacted version of Employer Exhibit 2, but I
didn't receive a copy of that.

MS. NISPERDS: Yes.

HEARING OFFICER KAUFMAN: I know one was given to the

court reporter.
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1 MS. NISPERCS: And the witness' version is redacted or
2 unredacted?
3 MR. GILBERT: The version that I showed the witness was
4 redacted. I did not -— I'm not saying I didn't get it, but I
5 did not, at the time, have in possession -- in my possession a
& copy of the unredacted. I may have it; I just don't believe I
7 do.
8 HEARING OFFICER KAUFMAN: Let's go off the record for a
9  moment.
10 (Off the record at 11:34 a.m.}
11 HEARING CFFICER KAUFMAN: Qkay.
12 @ BY MR. GILBERT: Now, ma'am, I1've handed you what's ~~- or
13 counsel's handed you what's been marked as Union Exhibit 2,
14 which I'll represent for the record has the location of the
15 meeting that in the text messages, at least, is referenced as
16 appearing on April 30th. And does that text message indicate
17 the meeting was at Applebee's?
18 A Yes.
19 @ Okay. And so, again, I just want to make sure that the
20 record is clear. To your recollection -- to your knowledge{ at
21 no time at Applebee’s did the Union or anyone on the Union's
22 behalf, including Mr. Bender, advised you that you vote had
23 Dbeen challenged by the Employer?
24 A No.

25 0 Is that true?
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A That's true.
Q Okay. Ma'am, as you look at Employer's Exhibit 27, is
there anything else about those notes that are incorrect?

MS. NISPERCS: Objection. Foundation.
Q BY MR. GILBERT: Were you at the meeting?

HEARING OFFICER KAUFMAN: That -~ yeah.

THE WITNESS: Yes.
Q BY MR. GILBERT: You -- okay.

HEARING OFFICER KAUFMAN: You can go ahead and answer the
question.

THE WITNESS: Number three is incorrect.
0 BY MR. GILBERT: Anything other than number three on the
document that's been marked as Employer's Exhibit 272
A No, nothing else.
Q Let me see that briefly, ma'am. Ma'am, the conversation
that you had with Ms. Myers regarding the term job security,

that, correct me if I'm wrong, occurred at the Ffacility,

correct?

A In the driver's break room, yes,

Q And that's the only such conversation you had with Ms,
Myers?

A No, I had one other.
Q When your counsel asked you 1f you recalled having any
conversation with Ms. Myers about job security, you only

mentioned once ~- one, correct?
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A I mentioned ~- she said job security. One meeting was
about job security, and then we had another. Shirley had
called me in her office ancther time.
o] Okay. And so, I'm concerned with any conversations that

she had with you about job security. Is that the onlv one thét
you had with her about job security, that one in the break
room?

A In the break room and, again, in a group. We -- it was
like three or four of us at a time at different occasions, and
we talked about job security.

Q Okay. I'm confused now. So I -- I thought your counsel
asked you if you had any conversations akout Jjob security with
Ms. Myers, and you testified about a meeting in a break room.
A Yes.

Q 50 now you're testifying there's more conversations with
Ms. Myers?

A In a greoup of us at different times, in passing, we would
have conversations --

0 Ckay. 1Is —-

A -— and Shirley was present.

Q -—- 1is there anything that you can recall that vou said
during those conversations?

A I always teold them, speaking for me, it was job security.
We don't know which direction the job was going teo go in, and

we all said different things like that.
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L Q And was this after the cards were signed, ma'am, that you
2 had these conversations?

3 A Yes.

4 Q Okay. And, again, just -- the card signing that took

5 place in 2015, is that the card signing that involved the

6 unnamed driver?

7 A Yes.

8 Q And was that different than the card signing that occurred
95 in 20147 Meaning was there was unnamed driver in 20147

10 MR. GILBERT: Objection to relevance.
11 THE WITNESS: I can't remember how we -— how the cards

12 came about --

13 HEARING OQFFICER KAUFMAN: I'm going to allow it.
14 THE WITNESS: -- in 2014. I don't know.
15 ¢ BY MR. GILBERT: Ma'am, during your testimony —-- if you

18 look up on the lectern, there should be at least one example --

17 and I will Jjust refer to Ex 14, for example -- which is Karen
18 -- well, let's -- yeah, well I can't read it -- Jaczinsky,
19 J-a-C --
20 A Karen Jaczinsky.
21 Q Do you know how to spell that, ma'am? If you look at ——
22 A I think it's J-A-C -- well, T don't even see it. I'm not
23 sure.
24 HEARING OFFICER KAUFMAN: Which exhibit are you referring
25  te?
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MR. GILBERT: 14.

M3. NISPERCS: I -- and the name that you show in 14 is
who?

MR. GILBERT: Is it Karen --

MS. NISPERCS: Elida Welch.

MR. GILBERT: -- what was that?

MS. NISPERCS: Elida Welch.

MR. GILBERT: Is that 14 in the packet or?

MS. NISPEROS: ©Oh, are you -- no, I'm loocking at
Employer's Exhibit 14.

THE WITNESS: Is it Exhibit 147

MR. GILBERT: I thought it was. Okay. Let me —-

THE WITNESS: No.

MR. GILBERT: -- let me -~ I apologize. 1 apologize.
Let's -~ let me find another cne. Obviously -- okay. Yes, I

have it. Thank you wery much, counsel. Exhibit 14 is Elida
Welch. Thank you, counsel.

THE WITNESS: Okay.

MS. NISPEROS: I'm sorry; we're looking at the packet,
which is Exhibit ~-

MR. GILBERT: No, it's actually 14, which is Elida Welch.

HEARING OFFICER KAUFMAN: It's the exhibit -- Employer
Exhibit 14.

MS. NISPEROS: Okay.

0] BY MR. GILBERT: And there was some questions --— you
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1 answered some gquestions from you counsel about thé handwriting
2 at the top. Do you recall that?
3 A Yes.
4 MR. GILBERT: And I will just represent for the record
5 that the handwriting at the top of the request for time off is
6 marked as Exhibit —— the front page of Exhipit 14, "Status must
7 leave by seniority,"” correct?
B A Yes.
9 0 Do you know whose handwriting that is?
10 A Mine.
11 -0 And why did you write that at the top?
12 A The general manager at the time, Paul Bracco, asked me to
13 write that at the top of the time out slip and make copies,
14 because the drivers was taking their buses home.
15 0@ Okay. And when was Mr. Bracco there?
le A Last year, I think, 2014.
17 Q Do you recall the time -- I mean when the first organizing
18 attempt tock place, was Mr. Bracco at the facility? It was Mr.
12 Muller, correct?
20 A No, Ron came over after it had begén. Ron was not the GM
21  in 2014.
22 0 When -- if you know, when the Union withdrew its petition
23 in 2014, was Mr. Muller the GM?
24 A He became GM after it was filed and like a week or two

25 before the election ——
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Q Okay.
A —— he was brought over.
9] Okay. Aand so, at the time the petition was withdrawn —-

when it ended, Mr. Muller was the GM, correct?
A Yes.
HEARING OFFICER KAUFMAN: I'm scrry, which unit —-
Q The organizing in 2014.
HEARING OFFICER KAUFMAN: -- was this petition for?
MR. GILBERT: What was that?

HEARING OFFICER KAUFMAN: Which unit was this petition

for?

MR. GILBERT: The same unit.

MS. NISPEROS: Could counsel provide some background about
time frame? I think that's -- it may be unclear.

HEARING QFFICER KAUFMAN: The unit at issue in this
hearing?

MR. GILBERT: Yes.

EEARING OFFICER KAUFMAN: CQCkay.
Q BY MR. GILBERT: I mean, Ms. Dorton, isn't it true that in

2014, the same staff members filed a petition, and then decided
to withdraw it prior to the election?

A Yes.

Q And that occurred approximately September of 20147

A 1t was September 4th or 5th.

Q Okay. BAnd how —-—- was Mr. Bracco —-- is that his name?
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I A Paul Bracco.
2 Q Was he the GM before Mr. Muller?
3 A Yes.
4 Q And when you made copies of the request for time off slip
5 with the language st the top said, "must leave by seniority,”
6 what did you do with those copies?
7 BA They were either in dispatch or Paul would have some.
8 Q Okay. Ma'am, have you ever seen Sandra in possession of a

9 document that says, "must leave by seniority?"
10 & I don't know if she have any or not.
11 ©Q Okay. Did you ever give any to her?
12 A Sandra came way after this was created.
13 0 Understood.
14 A S0 I don't know if I gave it to her or not.
15 ©Q Do you have any recollection of giving Sandra any?
le A I don't recall.
17 Q And we stipulated that the mere fact that this language at
18 the top of this document doesn't, in and of itself, indicate
19 that you approved it, but would you agree with me, ma'am, that
20 the language is at the top of the reguest for time off leave
21 that says, "must leave by seniority," that the request for time
22 off, obviously, was pfovided to the driver by dispatch?
23 A No, the time off was not provided by dispatch.
24 Q No, no, the time -- request for time off slip was provided

25 to the driver by dispatch.
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And, again, home to school is a term that's used in the

industry to refer to running a route, correct?

4

that

A

Q

Yes.

MR. GILBERT: DNothing further. ©6h, no, one more gquestion.
BY MR. GILBERT: Anyway, have you ever been made aware
Paula -- do you know Paula Moncado?

Uh-huh, ves.

Has anybody ever told you that Paula Moncado filed a

grievance against you?

n

No.

MR. GILBERT: Nothing further.

HEARING CFFICER KAUFMAN: Anything further?
MS. NISPEROS: No.

HEARING OFFICER KAUFMAN: Ms. Dorten, thank you for your

testimony. You are excused.

your

THE WITNESS: Thank you.

HEARING OFFICER KAUFMAN: Please remember not to discuss
testimony with anyone until the hearing is over.

THE WITNE3S: Okay.

HEARING COFFICER KAUFMAN: Okay. Thank you very much.
THE WITNESS: Okay.

MR. GILBERT: Thank you, Michele.

HEARING OFFICER KAUFMAN: Mr. Gilbert, do you -- well, Ms.

Nisperos, do you have any further witnesses?

MS. NISPER0OS: Not at this time.
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VEWILL BE TAKEN UNTIL THIS FORM HAS BEEN REVIEWED-AND- APPROVED BY YOUR

' CHEDULED _ .
SUPEHV[SOB.AND:H LED-WITH THE PAYRGLL ADMINISTRATOR. [N AN EMERGENCY, YOUR SUPERVISOR WILL
PREPARE AND HAVE THIS. SIGNED UFPON YOUR RETURN, AND SUBMITTED lMMED.!AT,ELY TOPAYROLL, - . . o

APPROVALBY: . " ' . DATE__j_ /_ EX{
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" 2015 EMPLOYEE ATTENDANCE CALENDAR BRI

use your copy machine.
Absence Codes Mo, Reasan No. Reason N;
1. Lack of work 13, Bitheéa
i . Bil y
(] Tarey W Holdsy 5 Sick (Employes) 14, Milftary E
[E] Partsl trs, Worked [Dltayoff 3. Famiy sickness 15. Weather A
. 4. Accident -self or 18, Medical Appt.
O WVacaion famly -outefplant 17, FMLA cl SHARQUETTA WOODS
Red number de §. Plant injury 18. Temmination
noles unexcused 8. Personal 19, Left Ear
absanoe, il d ¥ Phea [
Black number denotes excused g Ensc'pimfa b3, oy guspensrg;
. Leave of absence 21, Unexcus Bapt. i H
sbsence. 8. Transportation 5y apt. Birth Date
10. Nocall / Noshow 23, Position: Hira Date:
11. Death {family) 24 00000
12, JuryfCourt 25. Vacatlon Time:
JANUARY
5 6 7
4 5 al gl 10 14 2 13 4 13 M
11} 12 18] & A7) 18} 18] =20f 21 15 16 17p 8] 19§ 20§ 21

18] 20 21 22 2‘1-?:] 24 25| . 6 17 18] 18] zol 24 22 200 211 220 23 24| 25 2§
26 27 281 29 30f A 23t 24 251 6] 27| 28 28 2n 28] 291 30
I 30 31
OCTOBER NOVEMBER DECEMBER

[
4| & Sl 7| B| 9] 40F 4| 12
11 12| 13 4] 18] 18] A7) 48 19
18 18 221 78| 20 21| 22| 23] 24 25
2at 28 27| 28| 290 30 #H

\ PLASTIC PROCESS EQUIPMENT, INC. i -en aesgmeen S8
PPE 6385 Montessour Street, Las Vegas, Nevada 89113 - PPE 11218 Challenger Avenue, Qdessa, Florida 33556
702-433-6385 » 800-258-8877 » Fax: 702-433-6308  §-§elaudl 727.824 8888 « 800-282-6783 « Fax: 727-834-8873 -

8303 CORPORATE PARK DRIVE, MACEDONIA. (Cleveiand), OHIO 44056, USA .. Toll Free: USA, Canada & Mexico
PPE 216-367-7000 » Tolt Free: 800-321-0562 « Eax: 2163677022 + Order Fax: 800.223-5305 2L 0 B 150~ i g 1] =)
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Q\\va; “H"M\( L\L‘)\F\’H'&rr\ \/L{bﬁ\? Coaching _ X]

National Express Corporation/Durham School Servic Written N
CORRECTIVE ACTION/COACHING MEMORANDUM
' Final Written [

Separation [

Employee Name: Job Title: L

Dcﬁ lene Motthes [ Rus drivey”
Location: Date. Supervisor:
A CHayward) H-2i-1s— [ Dandva Wilsen

1. Performance or Behavior:

Arendance
2. Performance or Behavior Expectations:
Ueed 40 be at wWark dasly .
3. Prior Discussions; ! 7
K lease Cefur A \Oi‘-}uf'}flé i -44 of &mé?l IVEES \ﬂc.{ ndbasi.
4. Consequence(s) if Performance or Behavior Does Not Improve to Expected Level:

\.01"\,\_ o conda (Ottan u\né‘\y’nLnﬁj 2n ‘QIA_!"IAY'R._. ANscanzes

5. Folow-up Date:

(b r{dz. Y MEn 1'h>f ;’;{-H’fl,ﬂd GG Aaa Li'

6. Employee Comments:

7. Acknowledgment That This Memorandum Was Explained and Discussed With the Employee:

Supervisor's Signature:

Employee’s Signature:

Witnesses' Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implied contract of
employment for a specific term or any other legally enforceable promise. Further, any promises or commitments
made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed-
by the CEO of the Coempany. '

February 20, 2015 Page I of 1
pet
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G\Je«:r\ ‘T\ 3.\‘\!{_ wrg“\"‘h’m \fwbﬁd - Coaching :E]

National Express Corporation/Durham School Services Written J
CORRECTIVE ACTION/COACHING MEMORANDUM

Final Written []
Separation [ ]
Employee Name: - : Job Title: i
E Ve, ,A-»shlzw Rus A wes
Location: 3 Supervisor:
H&\'iwafi %’31“‘/5’ Sanda W \‘%n

1. Performance or Behavior:

frtondance Cf’m(‘,awumej)
2. Performance or Behavior Expectations:
o Le @Y Werk dady

3. Prior Discussions: [

Ploase tefurn Pages “0- 4\ of {dur emptovee, and hani.

4. Consequence(s) if Performance or Behavior Does Not Improve to Expected Level:

UJ‘)" VH_Q.Y'\ b\.}afﬂim \Y\ ‘(\ [ £ (C Ny L QL)‘:?'C\,}"):_:Z{? )\m/?n L/[ OCein?”
5. Foliow-up Date:

farhinve o Watdh adfondance ctcm%l

6. Employee Comments:

7. Acknowledgment That This Memorandum Was Explained and Discussed With the Employee:

Supervisor's Signature:

Employee's Signature:

Witnesses' Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not infended to create either an express or implied contract of
employment for a specific term or any other |egally enforceable promise. Further, any promises or commitments
made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEO of the Company.

February 20, 2015 ’ ' Page 1 of 1
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. é‘l\)m ufl'lﬂflls W(ﬁH'm VW b@"! Coaching Kl

National Express Corporation/Durham School Services Written ]
CORRECTIVE ACTION/COACHING MEMORANDUM
Final Written [

Separation  []

Employee Name: Job Title: i

554 nclca”_{ vy S Bus v wes
Location: Date: Supgrvisor: ]
H’&\'J wWey d H-21-)5" Sandre W sin

1. Performance or Behavior:

tonddnce Cé? AL tmfémc,eﬁj)

2. Performance or Behavior Expectations:

/TO \Dc’,- QA (0p £E (E‘&l l\.it

3. Prior Discussions:
‘P&-@,G.’fQ Cefor Ao Dages Yo-4\ of Ndue empladee and bhonk.
4. Consequence(s) if Perfo:mance or Behavior Does Not Improve to Expected Level:

¢ S )‘ : . i} .
W20 l_sjcwnmj \r\'(\ le \1_: more GVScencs Occuy,

5. Follow-up Date:

@D{Th nve —n _ Watel ﬁrl-’{"-?,ﬂC'(G’Yl L o’(al L ‘?l

6. Employee Comments:

7. Acknowledgment That This Memorandum Was Explained and Discussed With the Employee:

Supervisor's Signature:

Employ=e's Signature:

Witnesses' Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implled coniract of
employment for a specific term or any other legally enforceable promise. Further, any promises or commitments
made that are confrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEOQ of the Company.

February 20, 2015 Page1of 1
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Wf;ﬁ“‘\*m Vwbﬁg Coaching ]

National Express Corporation/Durham School Services Written |
CORRECTIVE ACTION/COACHING MEMORANDUM : _
Final Written [

Separation [

Employee Name: Job Title: _
Aﬂ%@\m& \alencia “Bus drie
Location: Date: Supervisor: -
pta\iludarzl S -11-\5 Sandra W\son

1. Performance or Behavior:

A‘H‘a ;na\n e o

2. Performance or Behavior Expectations:

“12 e o W da.‘\\}_

3. Prior Discussions;
Plosse tebor A Pages %04\ of {dur emplajee, hﬂﬂg{_h@bl{;s
4. Consequence(s) if Performance or Behavior Does Not Improve to Expecied Level:

U\)f'\ir\'en U\‘)Grn\'ﬂj \\:\ ‘Q{_\a, 1—@ OO, WAL use.d G&soafncm fo"nau,((!

5. Follow-up Date;

Lorhove Yo Wakeh attend pncas

6. Employee Comments: -

¢

7. Acknowledgment That This'Memorandum Was Explained and Discussed With the Employee: -
Supervisor's Signature: é%? e - 5% Z//IS
/ o T

Employee’s Signature:

Witnesses' Signature:

Your empleyment with National Express Corporation/Durham School Services is at will in that you ean be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourseif. The information in this memorandum is not intended to create either an express or implied contract of
employment for a spegific term or any other legally enforceable promise. Further, any promises or commitments
made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEO of the Company.

February 20,2015 . Page 1 of 1
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&&/mp “',) on (/;L@ 109D Wf;%‘-’qu VMb@»E Coaching K]

National Express Corporation/Durham School Services | Written 'D
CORRECTIVE ACTION/COACHING MEMORANDURM

Final Written [
Separation [}

Employee Name: Job Title:
MGT\N'n WMorale s "Bws A
Location: Date: Supervisor: N
Prayward S-1-1% “andra Wilsin

1. Performance or Behavior:

_A’H‘ Lndance.

2. Performance or Behavior Expectatio_ns:

/T%_ Ve o a\u‘\\! da\y

3. Prior Discussions: !

Please tefor 4y Pages N0~ 4\ of {dux emplajee and badll,
4. Conseguence(s) if Perfo\r-mance or Behavior Does Not Improve to Expected Level:

UJV\-\;FM\ ey ﬂm‘g lr;’(lnit, h\-P e \kn{,\pﬂuﬁei &’956@1’\&5 6\,\3 u,lo{ Deuy]

5. Follow-up Date:

(‘/bﬁ—\'\\r\\m ) U\Q'\L&‘\ &H%Cl@_,nm;

6. Employee Comments: :

7. Acknowledgment That This Memorandum Was Explained and Discussed With the Elmployee:

Supetrvisor's Signature:

Employee’s Signature;

Witnesses’ Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implied contract of
employment for a specific term or any other legally enforceable promise. Further, any promises or commitments

made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEO of the Company. '

February 20, 2015 Page 1 of 1
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Cam “:\ 6]\5l[sr wlf‘;'\"‘#’m \fwbﬂg Coaching K]

National Express Corporation/Durham School Services Written T
CORRECTIVE ACTION/COACHING MEMORANDUM : )
Final Written [

Separation [}

Employee Name: Job Title: -_
Al\son (WDaxd Bus dravey
Location: Date: Superv_isor:

lclra\}u)a(cl 5-13-15  [Txadra Wilean

1. Performance or Behavior:

Oterdance. (24 D courence )

2. Performance or Behavior Expectations:

“\o b 20 du:{\{ da,\\\jﬁ

3. Prior Discussions: 7

Please vefur 4 %0- 4\ of ' e, nand)
205e Vexud 0y E‘)ch}oﬁ 0-4\ oy By empiafee (ondbanil,

4. Consequence(s) if Performance or Behavior Does Not Improve to Expected Level:

U\S\"\“f’fw u’)arm&}j UD:\\ be. Plaoa;ﬂ in P@fﬁﬂnnol —Q e,

5. Follow-up Date:

O,Dn*}‘: n'x}ﬂd Mon t’h>v’i ﬁg

6. Employee Comments:

7. Acknowlédgment That This Memorandum Vyas Explained and Discussed With the Employee:
- ) —
5 / S /13

Supervisor’s Signaturag

Employee’s Signature:

Witnesses’ Signatura:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implied contract of
employment for a specific term or any other legally enforceable promise. Further, any promises or commitments

made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEO of the Company. . )

Febmary 20, 2015 Page 1 of 1
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\J(\)(ba‘ Coaching B_K |!

National Express Corporation/Durham School Services Written [
CORRECTIVE ACTION/COAGHING MEMORANDUM , )
Final Written  []

Separation [

Empioyee Name: . Job Title; .

Khatida G\ Bus dviver’

Location: Date; Supervisor: .
\A(a\’m)afrj 5 -28-15 Tandea W lsin

1. Performance or Behavior:

Lote en cpute doe 4p Loss of l%a.[maa tme )

—

2. Performance or Behavior Expectations:

1o be on —4-\(\;\& o Y ousty da.th

3. Prior Discussions:

ﬂ\hk;\-\‘obr‘f‘(&nu_, of b r:j [ -{"me -

4. Consequence(s) if Performance or Behavior Does Not Improve to Expected Level:

W rtesm Coeport to e ED\GLc,cA v *Cule_,

5. Follow-up Date:

6. Employee Comments:

7. Acknowledgment That Thig Memorandum Was Explained and Discussed With the Employee:
", —
Supervisor's SignatureW - 7 2 ,/;/I 45

Employee’s Signature:%/@j“ //;l W

==
Witnesses’ Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can be
terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implied contract of
employment for a specific term or any other legally enforceable promise. Further, any promises or commitments
made that are contrary to or in conflict with any provision of the Employee Handbook are not valid unless signed
by the CEO of the Company.

February 20,2015 e Page 1 of 1
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\ja/f \)&\ Coaching ‘E\

National Express Corporation/Durham School Services Written I
CORRECTIVE ACTION/COAGHING MEMORANDUM
Final Written []

Separation [

Employee Name: ' Job Title:

[ Dnatee “Sohaspn [ Rvs devver
Location: Date: Supervisor:

\'\'Q\}[ oy d S-25-15 aﬂr\c‘(a L@Jsor{

1. Performance or Behavior:

Ow_)@/é \L{)'\—

2, _Performance or Behavior Expectations:

15 Ye mn C\uCh{ and on rl_—\mlue_ oka,\'\.\{

3. Prior Discussions:

4. Gonsequence(s) if Performance or Behavior Does Not Improve to Expected Level:

C‘/Ou,\cﬂ lead 4p "ém:s?mfnén .o( "t‘&(m;ﬂa“wéﬂ

5. Follow-up Date:
Sune 29 2015

6. Employee Comments:

7. Acknowledgment That This Memorandum Was Explained and Discussed With the Wa:
: /15~

. /_
/ f

Supervisor's Signatures ,
/
Employee’s Signature: p{ow!m, C? )/@{,W
WY T

Witnesses' Signature:

Your employment with National Express Corporation/Durham School Services is at will in that you can he

. terminated with or without cause, and with or without notice, at any time, at the option of either the Company or
yourself. The information in this memorandum is not intended to create either an express or implied contract of
employment for a'specific term or any other legally enforceable promise. Further, any proemises or commitments
made that are contrary to or in conflict with any provision of the Employee Handbook are niot valid unless signed
by the CEO of the Company.

February 20, 201 5 Pape 1 of |
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PREAMBLE

This Agreement is entered into and is effective this 13thday of October 2012, between
Durham School Services, hereinafter referred to as the “‘Company,” and Teamsters
Local Union 853, herelhafter referred to as the “Union.”

ARTICLE 1 - INTENT AND PURPOSE

Section 1. The parties hereto enter into this collective bargaining agreement
(Agreement) for the purpose of promoting and maintaining harmonious and peaceful
labor conditions and establishing methods for a fair and peaceful adjustment of disputes
that may arise between the parties. Both parties pledge to cooperate with each other in
good faith in the enforcement of the terms of this Agreement. It is the intent of both
parties to provide uninterrupted service to the school districts we presently serve or may
serve in the future and to provide a secure and productive work environment to the
empioyees of the Company.

This Agreement has as its purpose the establishment of an equitable and peaceful
procedure for the resolution and settlement of all differences and disputes by first
working through them fogether (Company and Union representatives) without involving
the client, the media or the public.

Section2.  The parties, recognizing the competitive nature of the Company's
business, hereby pledge mutual; cooperation in providing high quality service to the
Company'’s clients in an economic fashion, consistent with the terms set forth herein.

ARTICLE 2 — RECOGNITION

The Company recognizes the Union as the sole and exclusive representative for the
purpose of collective bargaining with respect to wages, hours and working conditions for
all full-time and part-time School Bus Drivers, Driver Trainers and Aides employed by
the Company at its facilities located at 27577 Industrial Boulevard, Suite A, Hayward,
CA, 94545 and 72 Rickenbacker Circle, Suite A, Livermore, CA, 94551, excluding all
other employees, mechanics, dispatchers, administrative employees, office clerical
employees, guards, professional employees, managers, and supervisors as defined in
the National Labor Relations Act, as set forth In the Gertification of Representative in
NLRB Case Number 32-RC-072017.
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ARTICLE 3 — MANAGEMENT RIGHTS

Section1.  All rights of the Company which have not been specifically abridged or
modified by this Agreement are retained by the Company The exercise of any such
rights or functions shall not be subject to the grievance provisions of this Agreement
unless in violation of a specific provision of this Agreement. Without fimiting the
generality of the foregoing, such right and functions specifically include;
(2} The hiring, direction, supervision, discipline, demotion and discharge of
employees;
(b) The planning, direction, control, scheduling, medification, and elimination of
any or all operations, and specifically including but not limited to the
establishment, modification or elimination of routes and schedules and in general
the determination of the nature and extent of service to be provided;
(c) The determination of the layout, equipment, vehidles, structures and other
materials of the business;
(d) The procedures, policies, techniques, methods and means of operating the
Company's business; )
(e) The determination of the humber and time of shifts and establishment,
abolishment or change of jobs and positions:
(f} The right to lay-off, transfer or promote employees;
(9) The determination of the overall organization of the Company’s business;
(h) The determination of the size of the workforce, the allocation and assignment
of work, including extra work, to employees, the determination of policies
affecting the selection of employees and/or applicants for employment, promotion
-or transfer, and;
(i} The establishment of standards of customer service, quality of work and
other measures of employee productivity, including improvement, change or
elimination of methods, materials, equipment or facilities.
(i) The right to make and modify reasonable work ruies and reguiations.

The foregoing statement of Management Rights shall not be deemed o exclude other
management rights not specifically stated and not addressed within this Agreement,
including those rights provided by law,

Section 2.  The Company's failure to exercise any functions or rights hereby reserved
to it, or its exercise of any function or right in any particular way shall not be deemed a
waiver of its right to exercise such function or right, nor preclude the Company from
exercising the same in some other way not in conflict with the express provisions of this
Agreement.

Section 3. In the event of any conflict between the Company Handbook and the

Agreement; the Collective Bargaining Agreement shall prevai, except that rules
promulgated by the Client shall supersede the Company Handbook and the Agreement,
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ARTICLE 4 — COMPANY RULES

Section 1. The Company may Implement and enforce reasonable rules and
regulations, or may modify or eliminate such rules or regulations, at any time so long as
such rules or regulations are not in conflict with any specific provision of this Agreement.

Section2.  Prior to implementation of any new or revised work rule, the Company will
post a copy, distribute copies to employees through the route mailboxes, and will
provide a copy of the rule to the Union by facsimile, e-mail or certified mail, return
receipt requested. If requested, and no later than seven calendar days after notification
of the new or revised work rule, the Company will meet with the Union to discuss the
rule. Such meeting and discussion shall not delay implementation of the rule or
regulations.

Section 3.  The Company may implement a new rule without first meeting with the
Union to discuss said rule, when required in writing by the Company's client, or in the
case of rules concerning safety that should not be delayed. Such meeting and
discussion shall not delay implermentation of the rule or regulations.

Section4.  The Company recognizes the right of the Union to challenge the
reasonableness of a rule through the Grievance and Arbitration process. The Company
willl provide each employee with a copy of the Company rules and regulations.

Section 5. In the event of any conflict between the Company Handbook and the
Agreement, the Collective Bargaining Agreement shall prevail, except that rules
promulgated by the Client shall supersede the Company Handbook and the Agreemernit,

ARTICLE 5 - NO STRIKES - NO LOCKOUTS

Section1.  ltis recognized that the Company and its employees are obligated fo
perform an essential public service, and that this service must be continuously
performed to the fullest extent. If, for any reason, petformance of duties involves undue
difficulty, members of the bargaining unit represented by the Union will not cease work,
but will immediately address the matter in an orderly way as provided in this Agreement.

Section2.  During the term of this Agreement, the grievance machinery of this
Agreement and the administrative and judicial remedies provided by statute for
remedying unfair labor practices shall be the sole and exclusive means for settling any
dispute between the employees or the Union and the Company. Accordingly, the Union
will not Instigate, promote, sponsor, or engage in, or condone any strike, including a
sympathy strike, wild cat strike, or stoppage of work against the Company. When it is
deiermined to be safe and upon the explicit request of a supervisor or manager an
employee may be expected in the execution of their duties to cross a picket line.
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Section 3. The Union recognizes that in the event of a work action, as described
above, the Union, its Officers and Stewards, have an obligation and a duty to urge any
and all employees who may be involved in such activity to cease such activity and to
immediately return to work.

Section4. An employee who has been determined to have violated the provisions of
this Article may be disciplined up to and including discharge. Such discipline shall not
be subject to the Grievance and Arbitration provisions of this Agreement. The sole issue
that may be subject to the Grievance and Arbitration provisions shall be the guestion of
whether the employee engaged in such prohibited activity.

Section5.  The Company shall institute no lockout of employees during the term of
this Agreement,

ARTICLE 6 — UNION SECURITY, D.R.LV.E., AND CHECKOFF

Secfion 1. Union Shop: Al present employeas who are members of the Local Union
on the effective date of this subsection or on the date of execution of this Agreement,
whichever is the later, shall remain members of the Local Union as a condition of
employment.

Union membership for purposes of this Agreement is required only to the extent that
employees must pay either the Union's initiation fees and pericdic dues or service fees
determined in accordance with legal requirements.

All bargaining unit employees who are net members of the Local Union and ali
employees who are hired hereafter into the bargaining unit shall become and remain
members of the Locat Union as a condition of empioyment on and after the 31st
calendar day following the beginning of their employment or on and after the 31st
calendar day following the effective date of this Agreement, whichever is the latter, and
that he/she will remain a member in good standing.

Section 2. Union Nofification:  The Company agrees 1o notify the Union of all new
employees hired within seven (7) calendar days after the employee starts to work.

Section 3. Enforcement: An employee who has failed to acquire, or thereafter to pay
initiation fees, dues and/or services fees to the Union as herein provided, shall be
removed from the bargaining unit within 14 calendar days after the Company has
received written notice from an authorized representative of the Local Union, certifying
that membership has been, and is continuing to be, offered to such employee on the
same basis as all other members and further, and that the employee has had notice and
opportunity to make all dues or initiation fee payments.
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Section 4. Applicable Law:  In the event of any change In the law during the term of
this Agreement relating to Union Security the Company agrees that the Union will be
entitled to.receive the maximum Union security that may be lawfully permissible.

Section 5. New Hires: When new or additional employees are needed, the
Company will give the Union equal opportunity to supply names of applicants, and the

applicants on the basis of their respective qualifications for employment. No applicants
will be preferred or discriminated against because of membership or nonmembership in
the Union.

Section 6. Checkof: The Company, when hiring new employees, shall provide to
such employees a Teamsters Local 853 Application and Authorization for Payroll
Deduction form. Al] signed and completed Application and Authorization for Payroll
Deduction forms shall be mailed to the Union immediately.

Section 7. Deductions and Remittance:  For all employees covered by this
Agreement who have executed and furnished to the Company a completed Application
and Authorization for Payroll Deduction form, as referenced In Section 6, the Company
agrees to deduct from their wages initiation fees and regular monthly dues and/or
service fees and uniform assessments, and remit to the Union monthly all such money
deducted no later than the 15™ day of each month.

With remittance, the Company shali note on the monthly Union Dues Billing for all
employees the amount of any dues or fees deducted, the last four digits of their social
security number, current job classification, current wage rate and any change in status
such as termination, layoff or leave of absence.

Section8. D.RIV.E.. The Company agrees to deduct from the paycheck of all
employses covered by this Agreement, voluntary contributions to D.R.ILVE. DRIV.E
shall notify the Company of the amounts designated by each contributing employes to
be deducted from the employee’s paycheck on a biweekly basis for all weeks worked.
The phrase "weeks worked" excludes any week other than a week in which the
employee earned a wage. The Company shall transmit to D.R.L.V.E. National
Headquarters on a monthly basis, by check, the total amount deducted from all
empioyees who have voluntarily requested such deduction with the last four digits of
each employee’s social security number. The International Brotherhood of Teamsters
shall reimburse the Company annually for the Company's actual cost for the expenses
incurred In administering the biweekly payroll deduction plan.

Section 8, Indemnification: The Union shall indemnify the Company and hold it
harmless against any and all claims, demands, suits, or other forms or liability of any
kind, which may arise out of or by reason of actions taken by the Company for the
purpose of complying with this Article,
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ARTICLE 7 —~ SHOP STEWARDS AND UNION REPRESENTATIVES

Sectlon 1. The Company agrees to recognize Shop Stewards as appointed by the
Union.

Section2.  Shop Stewards may assist in the investigation, presentation and settling of
grievances. Shop Stewards shal] not be discriminated against in discharging duties
assigned them by the Union.

Section 3.  Shop Stewards have no authority to fake any action that may interrupt the
Company’s business, except as authorized by official action of the Union.

Section 4.  Shop Stewards may not conduct Union business during their working
hours unless authorized by the Company. Shop Stewards will not be compensated by
the Company for their duties as the Shop Stewards, except in cases where the
Company spectiically requests the Shop Steward to attend a meeting during the Shop
Steward’s bid route. - ' '

Section 5. Stewards may be granted time off without pay to attend a Local Union
function or Labor Convention, The Principal Officer will give the Company at least seven
calendar days’ written notice of such leave. In all cases, while requested leave will not
be arbitrarily denied, the business needs of the Company shall prevail.

Section 8. A Union member elected or appointed fo serve as a Union official shall be
granted a leave of absence during the period of such employment, without
discrimination or loss of seniority rights.

ARTICLE 8 — AGCESS TQ PREMISES AND COMPANY RCORDS

Section 1.  The Company agrees to admit to its facility during its regular working
hours the authorized Union Representatives for the purpose of observing the application
of this Agreement, to investigate working conditions and adjust grievances. Authorized
Unicn Representatives will confine any conversations with employees to nonwork time
and will not interfere with the performance of work by employees or interfere with the
Company’s business.

Union Representatives shall report to the facility manager or Company supervisor on
duty before any visit. Union Representatives must observe all Company safety rules
while on the Company’s premises. Inthe eventofa change of representatives, the
Company will be notified in writing.

Section 2. The Union may have access to Company records that are relevant to the
Union’s determination of whether the Company is in compliance with the terms of this
Agreement (which includes for purposes of grievance handling). The Company will
make these records available upon written request from the Union as s00N as
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reasonably practical after the request, and at such fimes and places as are convenient
to the Company and the Union. The Company shall not unreasonably delay access to
the requested relevant records, and the Union will use this process in a good faith effort
to assure Agreement compliance.

ARTICLE 8 - UNION BUSINESS

Section 1. Stewards may be granted time off without pay to attend to Union business,
For a Local Union function or Labor Convention, the Principal Officer will give at least
seven (7) calendar days' wiitten notice of such leave. For day-to-day Union business of
short duration at least 48 hours' notice of the need for fime is required. In all cases of
time off for Union Business, while requested leave will not be arbitrarily denied, the
business needs of the Company shall prevail.

Section2.  When requested by the employee, there shall be a Steward present
whenever the Company meets with the employee to conduct investigatory interviews
which may result in discipline or discharge or to discuss a grievance. Inthe caseofa
drug or alcohol test, the employee's request for a Steward may not delay the testing

ARTICLE 10 - PROTECTION OF RIGHTS

The Company shall not enter into any Agreement or contract with its employees,
individually or collectively, which in any way conficts with the terms and provisions of
this Agreement. Any such Agreement or Contract shall be null and vold. Al employees
shall work in accordance with this Agreement.

ARTICLE 11 —~ BULLETIN BOARD

The Company wiil provide the Union with a bulletin board at its facilities covered by this
Agreement. The location of the bulletin board will be in a consplicuous place as
determined by the Company.

The Union shall have the right to post notices and meetings (regular, special or social)
and bulletins of general, civic, or patriotic interest of the employees at the facilitles
covered by this Agreement. Any notice posted by the Union or on its behalf shall riot be
derogatory, offensive, or injurious to the Company's or its Client's interest, and shall be
signed by the authorized representatives of the Union.
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ARTICLE 12 — ACCESS TO PERSONNEL FILES

Section 1. The Company shall permit access by an Employee to his or her personnel
file, upon written request from the Employee, and reasonable notice consistent with any
legal requirement. The Employee may obtain copies of items in his or her file.

Section2.  The Company shall not release the contents of an employee’s personnel
file to any third party without signed authorization from the employee, or with proper
legal process commanding release.

ARTICLE 13 ~ DRUG AND ALCOHOL POLICY

The Company may conduct various drug and alcohol screens according fo its published
policy and consistent with the federal Department of Transportation (DOT) reguiations
for such testing, recognizing that such policy may be changed from time to time by the
Company without negotiation when required to remain in compliance with the DOT
regulations. Discipline for violation of the policy will be at the Company’s discretion, in
accordance with Company policy. All employees covered by the Agreement are
covered by the Company's Drug & Alcohol Policy and subject to drug and alcohol
testing there under, regardless of whether they are a covered employee under the DOT
regulations. '

ARTICLE 14 ~ NONDISCRIMINATION AND HARASSMENT

Section 1:  The Company and the Unisn agree not to discriminate against any
individual with respect ta hiring, compensation, terms or conditions of employment
because of such individual's race, color, religion, sex, national origin, sexual preference
or age, or-any other prohibited factor under federal, state or local law, nor will they limit,
segregate or classify employees in any way to deprive any individual employee of
employment opportunities because of race, color, religion, sex, national origin, sexual
preference, age, or any other prohibited factor under federal, state or local law.

Section2: ltis the understanding of the parties, there shall be no harassment by any
person, management or employee, whether or not it is sexual in nature or any other
form. No person shall disparage any other person with profanity of any type. No
person shall disparage in any sexual way the character of any person or individual by
name calling, including any advances to any such employee or provoke in any way that
may cause, under the term, sexual harassment in the work place as defined by law.

Prohibited harassment also consists of unwelcome conduct, whether verbal, physical, or

visual that is based upon a person's national origin, age, disability, veteran status,
marital status, sexual orientation, color, race, sex, or other protected group status.
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Section 3:  Any alleged violation of this section is subject to resolution through the
grievance procedure, excluding any claims under the National Labor Relations Act, 29
USC., 151 et seq., workers compensation claims, and unemployment compensation
claims.

Section4. New Hires: When new or additional employees are needed, the
Company will give the Union equal opportunity fo supply names of applicants, and the
Company shall choose between applicants referred by the Union along with any other
applicants on the basis of their respective qualifications for employment. No applicants
will be preferred or discriminated against because of membership or nonmembership in
the Union.

ARTICLE 15 - DISCIPLINARY PROCEDURE

Section 1. The Company shall not discipline, suspend or discharge any employee
without just cause. In any case of discipline, including warings, discharge or
suspension, the Company shall promptly notify the employee in writing of the discipline
and the reason thereof. A copy of such written notice shall be promptly given to a Shop
Steward and transmitted to the Local Union office. Discipline for all matters, except
accidents when a police report is expected, must be issued within 14 calendar days of
the date the Company learns of the possible infraction. In the case of an accident
investigation where a police report is expected, the Company will issue its decision not
later than 14 calendar days following receipt of the police report. The Company may
request an extension of these time limits to complete its investigation, and the Union
shall not unreasonably withhold agreement to such request.

Section 2. The Company may suspend an employee from work while it conducts an
investigation of a possible serious performance infraction. Upon completion of the
investigation, if the matter resuits in an unpaid disciplinary suspension that is shorter
than the {ime Gff o ihvestigalive suspension, the employee will be paid for his or her
lost work that exceeds the disciplinary suspension or if no suspension is warranied, the
employee will be paid for all lost work.

Section 3. The signing of a discipline notice is not an admission of guilt and only an
acknowledgment that the employee has received a copy of said notice.

Section4. The Company recognizes that discipline is most effective when used to
educate an employee to follow the rules and fo properly perform his or her job. Thus,
the Company recognizes the concept of progressive discipline including the following
steps:

° Written warning or warnings, as appropriate;

° Suspensions;

°© Final warning; and,

° Discharge.

10
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However, it is understoed that such steps will be applied on a case-by-case basis as
determined by the Company based on the seriousness and severity of the violation,
recognizing that some violations may be addressed with discharge for the first offense.
Examples of grounds for discharge on the first infraction include, bui are not limited to,
leaving a child unattended in a vehicle, violation of the drug and alcohol policy,
theft/dishonesty, use while driving of cell phone or other mobile communication/audio/
video device, and failure to immediately report an accident. The Company recognizes
the right of the Employee and Union to challenge the discipline decision on the basis of
just cause through the Grievance and Arbitration process.

Section 5.  The parties recognize that the School Districts reserve the right to remove
a Driver or Aide from a route or service, however, a reasonable effort will be made to
reassign the employee to an alternate route, if possible. If the Company receives a
written request to remove an employee from a route or service, the Company will
provide a copy of that request to the Union. If the Company is reguired to remove an
employee by the client, the Company agrees to discuss the matter with the client in an
attempt to resolve the matter. 1fthe client maintains its position on the removal of the
employee, the employee will be placed on an open route within the bargaining unit, if
available. The Company and Union recognize that a client on the service to which the
removed employee may be moved has the right to object to the move to that route or
service and the employee may ultimately be laid off from employment with the
Company. The requirement to remove an employee by a School District shall not be
subject to the Grievance and Arbitration procedure.

Section 6. Discipline shall not remain in effect for a period of more than 12 months
from the date issued on a revolving system that will disregard discipline that occurred
more than 12 months in the past, except that serious safety-related Infractions that do
not result in discharge for the first violation (for example, leaving a child unattended on &
vehicle, failure to immediately report an accident regardiess of severity, or a single
preventable accident that indicates a high level of negligence), shall remain on an
employee’s record for 36 months or 24 months, as stated below. Serious safety
violatlons that remain on an employee's record for 36 months shall be defined as
violations of Company rules or policies such as, but not limited to, Child Check policy
(excluding failure to post the Child Check placard), violation of cell phone palicy other
than use of device while driving, moving violations that are the same or similar to those
listed in the Federal Motor Carrier Safety Regulations. 40 CFR 383.51 as "Serious
Traffic Violations,” and preventable accidents (recognizing that some accidents may
result in discharge regardless of how many have previously been found preventable).
Safety violations that will remain on an employee's record for 24 months shall include,
but not be limited to, failure to post the Child Check placard, seat belt violations and
safety vest violations, and other safety violations of similar seriousness.

11
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ARTICLE 16 — GRIEVANCE AND ARBITRATION PROCEDURE

Section 1.  The Company and the Union agree that in order to foster good
Labor/Management relations, potential grievance issues may be best addressed if they
are informally discussed and resolved, if possible, as early as possible after the issue is
known. Therefore, the Company and the Union encourage employees to discuss the
matter with the employee’s Site Supervisor, Operations Supervisor or the General
Manager as soon as possible after the issue comes to the employee’s attention. Such
discussion may include the Union Steward. However, such informal discussions shall
not extend the time limits for filing or processing a grievance in writing as set forth in
STEP 1, and itis the aggrieved pariy’s responsibility to comply with those time limits.

Section 2. For purposes of this Agreement, a grievance is defined as a dispute
befween the parties concerning the meaning, interpretation, application or alleged
violation by the Company of the express terms of this Agreement. If a dispute arises
over the application or interpretation of this Agreement, the Company and the Union
agree that the procedure outiined below shall be the exclusive remedy for such dispute:

STEP 1 — Grievances must be submitted in writing to the Site Supervisor or
Operations Supervisor, or designee, not later than 15 calendar days after the
employee knew, or should have known, of the alleged violation giving rise to the
grievance. The grievance shall adequately identify the nature of the grievance,
including date of the alleged violation, if appropriate, and the provision or
provisions of the Agreement allegedly violated by the Company. The Site
Supetvisor or Operations Supervisor, or designee, shall schedule a meeting
within 15 calendar days after receipt of the written grievance with the Union
Business Representative and, if requested, the employee and/or the Union
Steward. The Site Supervisor or Operations Supervisor, or designee, shall
respond to the Grievance in writing o the Union Business Representative and
the employee, if applicable, within 15 calendar days following the date of the
meeting.

Suspensions of three or more workdays or discharge cases shall be commenced
at STEP 2 within 15 calendar days of the date of the initial disciplinary decision.

STEP 2 —In the event the grievance is not resolved at STEP 1, the Union may
submit the grievance to the General Manager, or designee, within 15 calendar
days following the date of the Company’s answer in STEP 1. The General
Manager, or designee, Union Business Representative and, if requested, the
employee and/or the Union Steward shall hold a meeting to discuss the
grievance. The General Manager, or designee, shalf respond in writing to the
Union Business Representative within 15 calendar days following the date of the
meeting.

it is understood that the Union may file a grievance and such grievance will be
filed at Step 2.

12
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Section 3.  Voluntary Mediation: In the event the Company and the Union do not
resolve the Grievance in STEP 2, the Company and the Union may by mutual
agreement, refer the matter to mediation, utilizing the services of the Federal Mediation
and Conciliation Service (FMCS). it is understood that the mediation process is to be
expedited and at any time during the mediation process either the Company or the
Union may withdraw from the process.

Section 4.  Arbitration: In the event the grievance is not resolved in STEP 2, orin
Voluntary Mediation, if invoked, the Union may refer the Grievance io arbitration by
written notice to the General Manager and by filing a request with FMCS within 30
calendar days foliowing the date of the General Manager’s response in STEP 2, or the
close of the voluntary mediation process, if invoked. The notice to FMCS must request
a list of five names of impartial Arbitrators from the National Academy of Arbitrators
(NAA), if the FMCS offers the option fo narrow the list of impartial arbitrators to those
who are members of the NAA, within the region nearest to the Company’s premises.
The General Manager, or designee, and the Union, shall, as soon as reasonably
practical following receipt of the list of Arbitrators from FMCS, alternately sirike names
from the list unti! only one name remains. The remaining Arbitrator shall act as the
impartial Arbitrator who shall hear and decide the issue.

Section 5.  The Arbitrator shall have no authority to add to, delete from, amend, or in
any way disregard any of the terms of this Agreement. In no event may the Arbitrator
award back pay for a period in excess of 15 calendar days before the date the
grievance was filed.

Section 8. The costs, fees and expenses of the arbitrator and hearing room will he
equally shared between the Company and the Union. Other expenses shall be borne
by the party who incurs the cost, unless otherwise mutually agreed, such as for
transcription costs, :

Section 7. The' Arbitrator's decision shall be in writing and served on the Company
and Union. The decision of the Arbitrator shall be final and binding upon the Company,
the aggrieved employee and the Union.

Section 8.  ltis the intent of the parties that the time limits provided for shall be strictly
followed. Exceptions to the foregoing time limits shall be made only upon mutual writien
agreement of the parties. Failure to comply with the time limits herein shall result in
forfeiture of the filing party’s position without setting precedent, except in the case ofa
group or class grievance, failure of the Company to answer at any step shall be deemed
a denial of the grievance and the employee or the Union may advance the grievance to
the next step. If a time limit expires on a Saturday, Sunday, or holiday, the final day
shall be the next business day.

Section 9.  No grievance may be presented hereunder filed if it occurred prior fo the
effective date of the Agreement.

13

355




USCA Case #16-1074  Document #1636%368 Filed: 09/36/2016  Page 359 of 593

ARTICLE 17 — PROBATIONARY PERIOD

Section 1. A probationary employee shall work under the provisions of this
Agreement but shall be on probation for the first 90 calendar days of employment.

Section 2.  The probationary period shall constitute a trial period during which the
Company will judge the ability, competency, fitness and other gualifications of new
employees to do the work for which they were employed. However, the Company has
the right to discipline a probationary employee for any reason. The discipline or
judgment of the Company regarding a probationary employee will not be subject to the
grievance and arbitration procedure.

Section 3. With the agreement of the Union, the Company may extend the
probationary period up to an additional 30 calendar days. The Company will advise the
Union of any such extension prior to the expiration of the initial probationary period.

ARTICLE 18 —SENIORITY

Section 1. Employees covered by this Agreement shall be entitled to seniority rights.
Seniority rights shall commence on the employee’s first date of hire within the bargaining
unit. If more than one (1) employee is hired on the same date, the employees’ seniority
positions will be determined by numerical lottery. Bargaining unit seniority shall prevail for
bidding locations, routes, exira work and time off.

Section 2.  Seniority shall be broken and all rights under this Agreement will be terminated
upon:
(a) Discharge for just cause;
(b} Resignation/Voluntary quit
{c) Layofi of 12 months
(d) Failure to return to the bargaining unit within 90 calendar days after the
-employee accepts a position with the Company outside the bargaining unit.

Section 3. The Company shall maintain one seniority list by bargaining unit seniority. The
Company will maintain a seniority list of Drivers posted in a conspicuous place and updated
at least once each calendar quarter. The Company will send a copy to the Union showing
names, addresses and phone numbers of each employee as reported to the Company by the
employee.

Section 4.  An employee who transfers to the bargaining unit from another location will

retain his or her Company seniority for purposes of wage rates, benefits, and paid time off,

and shall be placed at the bottom of the bargaining unit seniority list for all other purposes.
Section 5. Within thirty (30) calendar days after the signing of this Agreement, and at

least quarterly thereafter, a list of employees, arranged in the order of their seniority,
shall be posted in a conspicuous place at the place of employment and a copy furnished

14
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to the Union for Union flles. The Union copy will show names addresses and phone
numbers of each employee. Claims for corrections to such seniority list must be made
1o the Company and the Union within thirly (30) days after the allegedly inaccuraie
posting is initially made. After such time the seniority list will be regarded as being
coirect.

ARTICLE 18 ~ REDUCTION IN FORCE AND RECALL

Section 1.  When a reduction in force is necessary, it will be accomplished in the order of
inverse bargaining unit seniority.

Section 2. Employees on layoff will be maintained on the recali list for 12 months.
Employees will be recalled to work in the order of their seniority. To be eligible for recall,
employees on layoff must keep the Company informed of thelr cuirent address.

Section3. The CGompany's obligation to offer recall shall be fulfifled by mailing notices
by registered mail to the most recent address supplied by the employee on layoff. An
employee on layoff must notify the Company of his or her intent to return within seven
(7) calendar days after such recall notice has been received by the employee and report
for work within 14 calendar days after receipt of the Company’s written notification.

Section 4. The Union will be notified in writing by the Company when employees are
recalled.

Section 5.  This Article does not apply to seasonal and school year service breaks
that are scheduled info a bid route.

Section 8. I there is a reduction of Home to School Work due fo loss of a contracted
client or district, the Company will determine the number of drivers who wiil be subject
to layoff and layoff that number Is inverse bargaining unit seniority order. The routes
vacated by the laid off drivers shall be filled in seniority order by the employees affected
by the loss of work.

ARTICLE 20 —- LEAVES OF ABSENCE

Section1. The Company may grant a leave of absence (LOA) without pay and
without loss of seniority to employees who have completed 90 calendar days of
employment, for good cause shown when requested by the amployee in writing.
Personal medical leave shall be limited fo no longer than 24 consecutive months when
supported by a physician’s certification of the need for such absence. Nonmedical LOA
may be granted by the Company for good cause shown in increments of not more than
30 calendar days to a maximum of 90 calendar days. The Company may require
evidence of the continued need for any leave granted.
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Section2. Employees who have worked for the Company for a minimum of 12
months and who work the required 1,250 hours are eligible for unpaid leave as sef forth
in the Family and Medical Leave Act (FMLA), as amended.

(a) Efigible employees are entitled to up to a total of 12 weeks of unpaid leave

during any rolling 12-month periad for the following reasons:

(i) Birth or adoption of a child or the placement of a child in foster care;

(i)  To care for a spouse or domestic partner, child or parent of the employee
due to serious health condition;

(i) A serious health condition of the employes; or

(iv) Because the employee’s spouse, child or parent is called up for or is on
active duty in the Armed Forces and the employee’s circumstances justify
the need for [zave.

(b) Service member family leave is available for up to 26 weeks in a single 12-
month period because an employee’s spouse, child, parent or next of kin is
seriously ilt or injured as a result of serving on active duty in the Armed Forces,
including the National Guard or Reserves.

(c) The employee’s seniority rights shall continue as if the employee had not taken
[eave under this Section, and the Company will maintain its share of the health
insurance premium for coverage in effect when the LOA occurs.

© (d) FMLA leave shall run concurrent with any other leave available to the employee.

(e) Anemployee on FMLA wili return to his or her original or equivalent position with

equivalent pay, benefits and other empioyment terms.

Section 3.  The Company may provide deferred leave without pay and without loss of
seniority when a pending civil or criminal matter poses a risk to an employee’s license,
certification, or other job qualifications. The maximum length of deferred leave is one
month for each year of service, for a maximum of six months.

Section 4. The employee is required to provide the Company with at least 30 days
advance notice before starting LOA under this Article, if the need for LOA is
foreseesable. [f the LOA is not fareseeable, the employee is required {o give notice as
soon as practical. The Company has the right to require medical certification of a need
for LOA. In addition, the Company has the right to require a second opinion health care
provider, at the Company's expense. If the second opinion conflicts with the initial
certification, a third opinion from a health care provider selected by the first and second
opinion health care providers, at the Company’s expense, may be sought, this shall be
final and binding.

Section 5. The Company may require the employee to substitute accrued paid leave
or other paid leave for all or part of the week leave period, including any other unused
benefits.

Section 8.  Failure to provide proper ceitification shall be cause for any leave taken fo
be treated as an unexcused absence.
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Section7. As a condition of returning to work, an employee wha has taken LOA must
be medically qualified to perform the functions of his or her job and be current on all
licenses and gualifications. :

Section 8.  An employee who does not retum to work on the specific day scheduled
for his or her return (absent extreme extenuating circumstances that prevented the
employee from contacting the Company) or who engages in employment with anoth